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CITY OF HOUSTON’S CODE OF ORDIANCE ARTICLE V. 
MINORITY, WOMEN, AND SMALL BUSINESS ENTERPRISES 

Sec. 15-81. - Declaration of policy.  

(a) It is the policy of the city to stimulate the growth of local minority, women and small business enterprises by
encouraging the full participation of these business enterprises in various phases of city contracting, as set forth
in this article. The purposes and objectives of this article are: 

(1) To promote equal opportunity for participation amongst local minority, women and small business
enterprises in all phases of city contracting; 

(2) To increase the utilization of such local firms in providing certain goods and services; 

(3) To provide opportunities to broaden and enhance local firms' ranges of capacities; and 

(4) To increase opportunities for such local firms to serve as contractors, in addition to acting as
subcontractors to others, there applicable, in an effort to remedy discriminatory practices and eliminate
statistical disparities in city contracting. 

(b) This article is intended to be remedial in nature and to continue only until its purposes and objectives are
achieved. At least every five years the city shall make its best efforts to initiate a review of its minority and
women business enterprise program, the results of which shall be provided to city council, who shall
determine, upon its receipt of recommendations and the consideration of other relevant information from the
OBO director, whether there is strong statistical and anecdotal evidence of discrimination against minority and
women business enterprises in city contracting warranting the continuation of a race and gender conscious
minority and women business enterprise program. 

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-82. - Definitions.  

The following words and phrases, when used in this article and in article VI of this chapter, shall have the 
meanings provided in this section, unless the context clearly indicates another meaning. For the purpose of these 
definitions, the singular shall also include the plural, and the plural shall also include the singular.  

Bidder means any person or legal entity which submits a bid or proposal to provide labor, goods or 
services to the city by contract for profit.  

Commercially useful function means a discrete task or group of tasks, the responsibility for performance 
of which shall be discharged by the MWSBE by using its own forces or by actively supervising on-site the 
execution of the tasks by another entity for whose work the MWSBE is responsible. In determining whether a 
MWSBE is performing a commercially useful function, factors including but not limited to the following shall 
be considered: (1) whether it has the skill and expertise to perform the work for which it is being utilized and 
possesses all the necessary licenses; (2) whether it is in the business of performing, managing or supervising 
the work for which it has been certified and is being utilized; and (3) whether it is performing a real and actual 
service that is a distinct and verifiable element of the work called for in a contract. MWSBEs shall be 
responsible for performing more than fifty percent of the task or group of tasks being counted toward the 
applicable participation goal unless subcontracting such task or group of tasks in excess of fifty percent has 
been expressly authorized via a waiver by the OBO director.  

Contractor means any person or legal entity providing goods, labor, or services to the city by contract for 
profit.  

Established business enterprise means a MWSBE or any business applying for certification as a MWSBE 
that, by virtue of its size meets or exceeds the standards promulgated by the U.S. Small Business 
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Administration for that category of business, as determined by the procedures described in section 15-87(a) of 
this Code.  

Goal-oriented contract means any contract, agreement or other undertaking anticipated for construction 
work in excess of $1,000,000.00 and for the supply of goods or nonpersonal or nonprofessional services in 
excess of $100,000.00:  

a. For which competitive bids are required by law; 

b. Which is not within the scope of the disadvantaged business enterprise programs of the United
States Environmental Protection Agency or the United States Department of Transportation or any
other federal or state agency having jurisdiction; and 

c. That the initiating city department, in consultation with the OBO director, determines has significant
subcontracting potential in fields in which there are adequate numbers of known MWSBEs to
compete for and perform the subcontract service(s). 

Good faith efforts shall refer to steps taken to achieve a MWSBE goal or other requirements which, by 
their scope, intensity and usefulness demonstrate a bidder's responsiveness to fulfill the business opportunity 
objective prior to the award of a contract and a contractor's responsibility to put forth measures to meet or 
exceed a MWSBE goal throughout the duration of the contract.  

Joint venture means an association of a MWSBE and one or more other firms to carry out a single, for-
profit business enterprise, for which the parties combine their property, capital, efforts, skills and knowledge, 
and in which the MWSBE is responsible for a distinct, clearly defined portion of the work of the contract and 
whose share in the capital contribution, control, management, risks, and profits of the joint venture are 
commensurate with its ownership interest.  

Local firm, local MWSBE, or locally based when describing a firm or entity seeking certification means a 
sole proprietorship, partnership, corporation or any other business entity with a significant business presence in 
the Houston-Sugar Land-Baytown metropolitan statistical area, as defined by the Office of Management and 
Budget within the Executive Office of the President of the United States. A significant business presence 
includes the requirement that a MWSBE have an established place of business in the Houston-Sugar Land-
Baytown metropolitan statistical area at which one or more of its employees is regularly based and that such 
place of business has a substantial role in the MWSBE's performance of a commercially useful function.  

MWSBE means, collectively, MBEs, WBEs, and SBEs.  

Minority business enterprise or MBE means a business which is:  

a. A sole proprietorship in which the owner is a minority person who owns, controls and manages the
business; or

b. A corporation in which at least 51 percent of the stock or of the assets of such corporation is owned,
controlled and managed by one or more minority persons; or

c. A partnership in which at least 51 percent of the assets of such partnership is owned, controlled and
managed by one or more minority persons; or

d. Any other business or professional entity in which at least 51 percent of the assets in such business
or professional entity is owned, controlled and managed by one or more minority persons; or

e. Any entity in which at least 51 percent of the assets of such entity is owned, controlled and managed
by one or more minority persons and one or more women and such minority person; or

f. A business which has been certified as an MBE by the office of business opportunity under any
other recognized MBE program. 

Minority person means a citizen or legal resident alien of the United States who is:  

a. Black American, which includes persons having origins in any of the black racial groups of Africa; 

b. Hispanic American, which includes persons of Mexican, Puerto Rican, Cuban, Central or South
American, or other Spanish or Portuguese culture or origin, regardless of race; 
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c. Asian-Pacific American, which includes persons having origins from Japan, China, Taiwan, Korea,
Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the
Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacific Islands (Republic of
Palau), the Commonwealth of the Northern Marianas Islands, Macao, Fiji, Tonga, Kiribati, Juvalu,
Nauru, the Federated States of Micronesia, or Hong Kong, or the region generally known as the Far
East;

d. Native American, which includes persons having origins in any of the original peoples of North
America, American Indian, Eskimo, Aleut, Native Hawaiian; or

e. Subcontinent Asian American, which includes persons whose origins are from India, Pakistan,
Bangladesh, Bhutan, the Maldives Islands, Nepal, or Sri Lanka. 

Origin or descent can be regarded as the ancestry, nationality group, lineage or country in which the 
person or persons' parents or ancestors were born before their arrival in the United States.  

Owned, controlled and managed means that the one or more minority persons or women who own the 
requisite interests in or assets of a business applying for minority or women business enterprise certification 
possesses equivalent incidents of such ownership, including an equivalent interest in profit and loss, and has 
contributed an equivalent percentage of capital and equipment to the business. Contributions of capital and 
equipment must be real and substantial. In instances where expertise is relied upon to demonstrate ownership, 
control, and management, it must be shown that the expertise is: (1) in a specialized field; (2) in an area critical 
to the firm's operation and performance of a commercially useful function; (3) critical to the firm's continued 
success; and (4) documented in the records of the firm, including but not limited to documentation showing the 
particular expertise and its value to the firm. Additionally, the individual whose expertise is relied upon must 
have a significant financial investment in the business. Ownership shall be measured as though not subject to 
the community property interest of a spouse, if both spouses certify in writing that the nonparticipating spouse 
relinquishes control over his or her community property interest in the subject business (but by doing so is not 
required to transfer to his or her spouse his or her community property ownership interest or to characterize the 
property as the separate property of the spouse). The one or more minority person or woman owners shall have 
recognized, ultimate control over all day-to-day business decisions affecting the MBE or WBE and shall hold a 
title commensurate with such control. Such ultimate control shall be known to and at least tacitly 
acknowledged in day-to-day operations by employees of the business.  

Regulated contract means any contract, agreement or other undertaking:  

a. For which competitive bids are not required by law; 

b. That is not covered by the MBE/WBE programs of the United States Environmental Protection
Agency or the United States Department of Transportation or any other federal or state agency
having jurisdiction; and 

c. That the recommending city department has determined, in consultation with the director of the
office of business opportunity either: 

1. Has significant subcontracting potential in fields in which there are sufficient known MWSBEs
to perform the particular subcontract service(s); or

2. Is of a type for which there are sufficient known MWSBEs which have represented their
ability to perform the prime contract service to afford effective competition for the prime
contract.

Small business enterprise or SBE means a firm whose gross revenues or number of employees, averaged 
over the past three years, inclusive of any affiliates as defined by 13 CFR Section 121.103, does not exceed the 
size standards defined in Section 3 of the Federal Small Business Act and applicable Small Business 
Administration regulations related to the size standards found in 13 CFR Part 121. The term shall also include 
a certified minority/women business enterprise defined in this Code.  

Subcontractor means any business providing goods, labor or services to a contractor if such goods, labor 
or services are procured or used in fulfillment of the contractor's obligations arising from a contract with the 
City of Houston.  
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Woman means a person who is a citizen or legal resident alien of the United States and who is of the 
female gender.  

Women business enterprise or WBE means a business which is:  

a. A sole proprietorship in which the owner is a woman who owns, controls and manages the business; 
or

b. A corporation in which at least 51 percent of the stock or assets of such corporation is owned,
controlled and managed by one or more women; or

c. A partnership in which at least 51 percent of the assets of such partnership is owned, controlled and
managed by one or more women; or

d. Any other business or professional entity in which at least 51 percent of the assets in such business
or professional entity is owned, controlled and managed by one or more women; or

e. Any entity in which at least 51 percent of the assets of such entity is owned, controlled and managed
by one or more minority persons and one or more women; or

f. A business which has been certified as a WBE by the office of business opportunity under any other 
recognized WBE program. 

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-83. - Program elements.  

(a) Based upon a review of annual awards and purchases by affected city departments, the office of business
opportunity shall each year submit a progress report to the city council. The report shall include two percentage
figures that are intended to as closely as possible represent the ratio of the prior year's measured utilization and
availability of local MWSBEs to do business in: 

(1) The supply of goods and nonpersonal or nonprofessional services; and 

(2) The performance of personal or professional services; 

to the prior year's total local business community utilization and availability to do business in each of the two
named fields of city contracting.  

In addition, the report shall include percentage figures that are intended to as closely as possible represent the 
ratio of the prior year's measured utilization and availability of local MWSBEs to do business in construction to the 
prior year's total local business community utilization and availability to do business in city construction contracting. 
The report may also include figures and other evidence of factors prescribed in Part 26, Title 49 of the Code of 
Federal Regulations in the year the report is made that may affect the aforementioned ratio of utilization and 
availability.  

(b) Based upon the measured utilization and availability and any other relevant factors prescribed in Part 26, Title
49 of the Code of Federal Regulations and identified in the report submitted pursuant to subsection (a) above,
city council shall from time to time set annual city-wide percentage goals for city contracting with MWSBEs in
each of the two named categories described in subsection (a)(1) and (2) above and for contracting with
MWSBEs in the construction category. The adjustment, if any, in the percentage goals shall be made during
the first quarter of the fiscal year.

(c) It is the responsibility of each city department to determine which contracts initiated by it are goal-oriented
contracts and which are regulated contracts. If the determination is made that a contract is a goal-oriented
contract or a regulated contract, the initiating department shall review the contract and shall determine, by
reference to the MWSBE register, the number of certified MWSBEs in each of the two named categories
described in subsection (a)(1) and (2), above, and for construction, the number of certified MWSBEs in the
construction category. The initiating department director or his or her designee shall determine whether the
contract is one to which MWSBE provisions should be applied. 

(1) These provisions are not required to be applied in the following circumstances:
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a. A public or administrative emergency exists which requires the goods or services to be provided
with unusual immediacy;

b. The service or goods requested are of such a specialized, technical or unique nature as to require the
city department to be able to select its contractor without application of MWSBE provisions (such
as contracts for expert witnesses, certain financial advisors or technical consultants); 

c. If application of MWSBE provisions would impose an unwarranted economic burden or risk on the
city or unduly delay acquisition of the goods or services, or would otherwise not be in the best
interest of the city; or

d. If the possible MWSBE participation level based on MWSBE availability would produce negligible
MWSBE participation.

If one of the above-listed conditions is determined to exist, the department director shall certify that
determination in writing prior to the award of the contract, specifying the conditions which lead to the 
determination, and submit the determination to the OBO director for review and approval.  

(2) If the contract does not fall within one of the above-listed exceptions, based upon its overall review, the
initiating department shall assign an appropriate MWSBE participation level, if any, for the contract
(whether goal-oriented or regulated) considering the local availability of certified MWSBEs in the
contract field. 

The intention of this article is to provide administrative flexibility in the application of MWSBE
provisions of this Code and in the percentage participation level on a contract-by-contract basis so as not to 
limit access to city contracting by nonminority-owned, nonwomen-owned or established business enterprises to 
a greater degree than necessary to meet the city-wide annual goal and the policies and objectives of this article.  

(d) The bidding documents and the contract documents for goal-oriented contracts for which a MWSBE
participation level has been established shall contain a provision detailing the purposes and objectives of the
city's MWSBE ordinance and shall incorporate by reference this article and the then-current motion or
ordinance establishing MWSBE annual goals. Regulated contracts which are determined to have significant
subcontracting potential for which a MWSBE participation level has been established shall contain contractual
provisions (and proposal provisions if submitted for proposals or for bids) requiring the contractor to meet or
exceed the determined MWSBE participation level for that contract, or to establish that it has made good-faith
efforts to do so, and that notwithstanding such efforts, was unable to meet or exceed the determined
participation levels. The OBO director shall establish procedures defining good-faith efforts. These procedures
will be reviewed and approved by the mayor and the city attorney.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-84. - Office of business opportunity.  

(a) Applications for certification as a MWSBE and any addenda thereto shall be made on a form promulgated by
the OBO director, and the requirements for certification shall be consistent with the applicable requirements set 
forth in subsection (b) below. 

(b) The office of business opportunity has responsibility for:

(1) Establishing procedures for the implementation of this article, and reviewing and approving procedures
established by city departments, such procedures to be narrowly designed to attain the purposes and
objectives specified herein without unduly limiting nonminority-owned or nonwoman-owned or
established business enterprises. Such procedures shall be reviewed and approved by the mayor and by
the city attorney prior to implementation; 

(2) Certifying businesses as minority, small or women business enterprises and maintaining and distributing
to affected city departments a current register, updated monthly, of such business (including a separate
listing of such businesses whose applications for certification are pending) specifying the categories of
city contracting represented by the certified MWSBEs; 
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(3) Developing educational programs for and otherwise assisting (without offering favoritism in relation to
the competitive bidding system) MWSBEs to compete effectively for city contracts; 

(4) Making recommendations to the mayor, city council and city departments to further the policies and
objectives of this article, including but not limited to assisting city departments in setting contract-specific
MWSBE goals; 

(5) Reviewing documentation from potential contractors and from contractors concerning good-faith efforts
made to meet or exceed the participation level for contracts. The final recommendation to city council for
award or for acceptance of work shall be the city department's, although the office of business
opportunity may take exception; 

(6) Compiling a report of the progress of city departments, by department, in attaining the city-wide goals set 
by city council. This report shall be based upon MWSBE contractor and subcontractor information, to be
specified by the office of business opportunity. Upon completion, the report is to be submitted quarterly
to city council members, the mayor and all affected city department directors for their information;

(7) Receiving and reviewing complaints and suggestions concerning the MWSBE program from contractors,
MWSBEs and city departments; and 

(8) Without limiting the authority of the office of business opportunity to establish procedures that are
consistent with the terms of this article, the office of business opportunity is specifically directed to
promulgate and implement procedures as follows: 

a. Grievance procedures for any person aggrieved by any decision of the office of business opportunity
under this article. The procedures shall include notice and a hearing before an impartial hearing
officer who shall be appointed by the mayor; 

b. Mediation procedures for the resolution of disputes between contractors or bidders and MWSBE
participants or potential participants with respect to any aspect of compliance with this article,
including, without limitation, any assertion that a contractor, subcontractor, or MWSBE has failed to
make good faith efforts to comply with this article; 

c. Procedures to implement and enforce any sanctions provided under this article; 

d. Procedures to ensure performance of work by MWSBEs, which procedures shall include: (i) a
requirement that no more than 50 percent of their work may be subcontracted, without a specific
waiver from the office of business opportunity for cause; (ii) a requirement that the minority person,
small business or woman owner of a MWSBE have the necessary experience, expertise, credentials
and regulatory authority to conduct the type of business for which the business is certified; (iii) a
requirement that bidders and contractors make good faith efforts to meet or exceed contract
MWSBE goals; and (iv) a requirement that MWSBEs accurately represent all material information
required for certification and truly perform a commercially useful function; 

e. Procedures for counting participation by MWSBEs as prime contractors, subcontractors, suppliers
and joint venturers on city contracts, which procedures shall ensure that all work performed by
MWSBEs is included in the computation of the progress made toward meeting the annual city-wide
goals;

f. Procedures to ensure that this article is limited in its application to the certification of locally based
MWSBEs;

g. Procedures to coordinate the operation of this article with other local MWSBE programs, which
may include reliance upon certification procedures of other entities that are determined to be reliable
and equivalent to this article; 

h. Procedures to ensure access to necessary records of prime contractors and subcontractors on city
contracts; and 

i. Procedures for handling theft of services (wage theft) complaints of employees of city contractors
and subcontractors.
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(c) MWSBE certification shall be valid for a period of three years from the date of certification; provided,
however, all applicants certified as MWSBEs shall be subject to review on an annual basis pursuant to
procedures established by the OBO director to ensure compliance with all applicable provisions of this article. 

(d) Applications for renewal of MWSBE certification shall be evaluated under the same criteria and subject to the
same manner of review as original applications. 

(e) All procedures established under this section shall be reviewed and approved by the city attorney prior to
implementation. A copy of all procedures hereunder shall be maintained in the office of business opportunity
for inspection, and copies may be purchased at the fees prescribed by law. 

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-84.1. - Responsibilities of city departments; department utilization plan. 

(a) Each department director shall be accountable for the oversight and implementation of the following activities: 

(1) Informing MWSBE organizations or associations of the department's procurement procedures and future
procurement opportunities;

(2) Ensuring that department bid solicitations and requests for proposals are sent to MWSBEs in a timely
manner;

(3) Referring MWSBEs to technical assistance services available from the office of business opportunity and
other organizations that provide such services; 

(4) Reviewing each request for waiver or modification of participation goals prior to its submission to the
office of business opportunity for approval; 

(5) Monitoring the department's procurement activities to ensure compliance with and progress towards the
city-wide participation goals; and 

(6) Providing the OBO director with the departmental utilization plan prescribed in subsection (b) of this
section and any other documentation requested by the office of business opportunity necessary in
evaluating a department's progress in achieving city-wide participation goals. 

(b) Each department that has procured goods and services in excess of three million dollars during the fiscal year
ending on June 30 th of the preceding calendar year shall be required to submit a departmental utilization plan
for the following fiscal year commencing on July 1 st . Departmental utilizations plans shall be submitted on or
before June 15, 2014, and not later than June 15 th of each calendar year thereafter.

(c) Each department director shall be responsible for creating, submitting, and implementing an annual
departmental utilization plan that shall include, at a minimum, the following: 

(1) The department's forecast of anticipated projects and contract specific goals for the upcoming fiscal year; 

(2) A detailed, written explanation for any departmental goal that is not consistent with the overall city-wide
goals for MWSBE participation; 

(3) A list of the names and titles of department personnel responsible for the implementation of the
departmental utilization plan; 

(4) The methods and relevant activities proposed for achieving the department's participation goals; and 

(5) Any other information the department director deems relevant or necessary.

(d) Upon review by the OBO director, all departmental utilization plans shall be submitted to the mayor and city
council for final approval. 

(e) A departmental utilization plan may be amended to reflect changes in the department's projected procurements, 
expenditures, or other relevant circumstances and resulting changes in the department's participation goals.
Such amendments shall be submitted to the OBO director for review and shall be submitted to city council for
final approval not less than 30 days prior to the proposed date of implementation. 
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(f) Each department director shall be accountable for setting and making reasonable efforts to meet the
participation goals stated its departmental utilization plan. Departments shall, at minimum, engage in outreach
activities that encourage eligible businesses to apply for certification as MWSBEs and encourage MWSBEs to
participate in all facets of the procurement process and compete for city contracts, including contracts awarded
by negotiated acquisition and emergency and sole source contracts. 

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-85. - Filing of plan.  

Before execution of any contract or issuance of any purchase order for which a MWSBE goal has been 
established, a bidder or potential contractor shall submit a plan setting forth how it intends to meet the contract 
MWSBE goal or documentation demonstrating its proof of good faith efforts to meet the contract MWSBE goal. 
After execution of a contract or receipt of a purchase order, the contractor shall comply with the submitted plan, 
unless it has received approval from the OBO director for a deviation therefrom. Approval shall not be unreasonably 
withheld. While it is not a requirement that a contractor meet its goal, it is required that the contractor objectively 
demonstrate to the office of business opportunity that it has made good faith efforts to meet the goal. To this end, the 
contractor shall maintain records as prescribed by the office of business opportunity demonstrating its efforts at 
compliance. The contractor shall be required to submit to the office of business opportunity reports of its efforts 
under this article in such form or manner as shall be prescribed by the OBO director.  

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-86. - Sanctions.  

(a) The OBO director is authorized to suspend any contractor who has failed to make good faith efforts to meet any
goal established under this article from engaging in any contract with the city for a period up to, but not to
exceed, five years. The OBO director is also authorized to suspend any MWSBE who has failed to make good
faith efforts to meet all requirements necessary for participation as a MWSBE from engaging in any contract
affected by this article for a period up to, but not to exceed, five years.

(b) In accordance with section 15-84 of this Code, the office of business opportunity shall establish procedures for
the imposition of sanctions and shall ensure that no sanction is imposed without notice of the grounds being
given and an opportunity for a hearing consistent with the procedures set forth in sections 15-22, 15-23, and 15-
24 of this Code. Any procedure established shall be consistent with state law. 

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-87. - Determination of established business enterprise status.  

(a) Based upon a review of data submitted by MWSBEs or MWSBE applicants and any other information
available from its files or the files of any other governmental entity, the office of business opportunity shall
determine the size of each MWSBE or MWSBE applicant by determining the average of the gross receipts for
the prior three years and the average number of employees for the 12 calendar months immediately preceding
the review, as applicable. The calculation of size shall be based solely upon the size standards and methods of
calculation identified by the U.S. Small Business Administration (SBA) including, without limitation those set
forth in 13 C.F.R. part 121, subpart A, secs. 121.101 through 121.107, and sec. 121.201, any amendment or
successor thereto, or any other document defining such size standards or the calculation thereof that has been
fully and finally adopted by the SBA. The review shall be applicable to business entities applying for initial
certification as a MWSBE or to certified MWSBEs, provided that such review may not be initiated until the
applicant or certified MWSBE has established a business history of sufficient length to allow calculation of
size based on the three year financial or 12 month employee data, as applicable.

(b) Following the review described in this section, each certified MWSBE or MWSBE applicant shall be re-
evaluated under this section on an annual basis based upon the size standards and methods of calculation
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identified by the SBA and procedures established by the OBO director to ensure compliance with all applicable 
provisions of this article.  

(c) All MWSBEs and MWSBE applicants shall, upon written request of the OBO director, provide to the office of 
business opportunity copies of any and all documents, including without limitation financial statements and tax
records, requested by the director in connection with the review authorized in subsection (a) of this section, not 
later than 20 business days following the date of mailing of the request. Failure to timely and completely
comply with any such request will authorize the imposition of sanctions under section 15-86 of this Code, or
denial of certification in the case of a MWSBE applicant. 

(d) Following the review authorized by subsection (a) of this section, the office of business opportunity shall
classify each MWSBE or MWSBE applicant whose size meets or exceeds the size standard identified by the
SBA for that class of enterprise as an established business enterprise. The classification shall be effective as of
the date of mailing of the notice provided in section 15-88 of this Code. 

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-88. - Notice, appeal and waiver.  

(a) Immediately upon classification of a certified MWSBE or MWSBE applicant as an established business
enterprise pursuant to section 15-87 of this Code, the office of business opportunity shall notify the business so
classified of the action by United States certified mail, return receipt requested, addressed to the last known
address of the business and deemed given when placed in a United States mail depository.

(b) Each notice shall inform the affected MWSBE or MWSBE applicant of the following matters: (1)
That the MWSBE or MWSBE applicant has been classified as an established business enterprise;  

(2) That the classification is effective as of the date of mailing of the notice; 

(3) That the MWSBE or MWSBE applicant may appeal the classification or seek a waiver of the
classification pursuant to the procedures established under this section; 

(4) That the provisions of section 15-89 of this chapter shall become enforceable with respect to any certified
MWSBE one year following the notice of classification, unless the decision is reversed or a waiver is
granted and the classification is withdrawn prior to the expiration of the one-year period; and 

(5) That any MWSBE applicant deemed ineligible for certification based upon its classification as an
established business enterprise shall remain ineligible for certification unless and until any withdrawal of
the classification as an established business enterprise is granted pursuant to an appeal or a request for
waiver conducted under this section. 

(c) In order to appeal a classification as an established business enterprise, a MWSBE or MWSBE applicant must
submit to the OBO director a written notice of appeal no later than 60 days following the date of mailing of the
notice of classification. The sole basis for an appeal shall be that the office of business opportunity has
incorrectly calculated the size of the business according to SBA standards based upon incorrect information or
error in computation. The notice of appeal shall be accompanied by any documentation necessary to
demonstrate the asserted error. If the OBO director finds that an error or errors were made in calculating the
size of the business and that any such error resulted in an incorrect classification as an established business
enterprise, the classification shall be withdrawn and the business promptly notified of the withdrawal. If the
OBO director finds that no error was made, or that any error would not materially alter the classification, he
shall notify the business that the classification is not altered, by certified mail, return receipt requested. The
business may within ten days of the date of mailing of the notice submit to the OBO director a written request
for a hearing, which hearing shall be conducted under the procedures set forth in subsections (e) through (g) of
this section.

(d) In order to seek a waiver of a classification as an established business enterprise, a MWSBE or MWSBE
applicant must submit to the OBO director a written request for a hearing no later than 60 days following the
date of mailing of the notice of classification. The written request shall include documentary evidence,
including but not limited to financial statements and tax records, relevant to the following criteria: 
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(1) Profitability of the enterprise; 

(2) Sales of the enterprise, including a demonstration that 55 percent or more of the enterprise's sales, within
the period utilized by the office of business opportunity in its classification determination, are not related
to city contracts; 

(3) Ability of the MWSBE or MWSBE applicant to obtain bonding, if the enterprise acts as a prime
contractor or in a category in which obtaining bonding is required; and 

(4) Positive comparison of the enterprise's business and financial profile with those of non-MWSBE firms in
the same business category based on an objective industry standard. 

(e) The OBO director shall notify the affected MWSBE or MWSBE applicant of the place and time of a hearing
before the OBO director or his designee to consider an appeal requested under subsection (c) of this section, or 
a request for waiver of the classification under subsection (d) of this section, or both, as applicable, by United
States certified mail, return receipt requested. The hearing shall be set not later than 30 days following receipt
of the request, provided that the OBO director or his designee may in his discretion extend such date by a
reasonable period for good and sufficient cause shown. Hearings for businesses that have both appealed under
subsection (c) of this section and requested a waiver under subsection (d) of this section may be consolidated
in a single hearing at the discretion of the OBO director or his designee. 

(f) The OBO director shall promulgate written procedures for the conduct of hearings. The OBO director or his
designee shall hear each appeal or request for waiver and shall consider only the criteria set forth under
subsections (c) and (d)(1) through (d)(4) of this section, as applicable, in determining whether to withdraw the
classification of the affected business as an established business enterprise. The OBO director shall develop
objective standards for evaluating each factor set forth under subsections (d)(1) through (d)(4) based upon
recognized industry or governmental practices or standards. The burden shall be on the business to demonstrate
by clear, convincing and cogent evidence either that a material error in classification was made or that the
granting of a waiver is justified by at least two of the criteria set forth in subsections (d)(1) through (d)(4) of
this section. 

(g) Notwithstanding any provision of this Code or of the rules or regulations of the office of business opportunity
to the contrary, including any provision for mediation of a decision of the OBO director, the decision of the
OBO director or his designee regarding appeal or waiver shall be final. 

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)  

Sec. 15-89. - Effect of classification; re-application.  

(a) Upon the expiration of one year following the notice of classification as an established business enterprise
referenced in section 15-88(a) of this Code, and in the absence of any withdrawal of such classification by the
OBO director, each certified MWSBE so classified shall be ineligible for future participation in any city
contract as a MWSBE and its certification shall be withdrawn. No application for re-certification shall be
granted absent the prior determination of the OBO director that the applicant does not meet or exceed the SBA
size standards referenced in section 15-87(a) of this Code. Certified businesses whose evaluation results in
classification as an established business enterprise shall timely file any re-certification application due prior to
expiration of the one year extension of program eligibility referenced in this section, but the application shall
not be granted unless and until the classification is withdrawn or waived.

(b) Notwithstanding any provision of this Code or the rules or regulations of the office of business opportunity to
the contrary, including any provision for mediation of a decision of the OBO director, any initial applicant for
MWSBE certification who meets the criteria for an established business enterprise at the time of its application
and is so classified shall be denied certification on that basis alone and shall have no recourse for the denial
except through challenging the classification in the manner set forth in section 15-88 of this chapter. Any and
all other matters pertaining to the eligibility of the applicant shall be abated and shall only be reinstated if the
classification as an established business enterprise is withdrawn. 

(c) The office of business opportunity may continue to assist established business enterprises following
ineligibility as follows: 
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(1) Such businesses, if formerly certified by the city, may continue to be listed in any listing of MWSBE
firms in a separate category of established MWSBE firms for the information of other private or public
entities; and 

(2) Such businesses, if formerly certified by the city, may receive information, counseling and referrals to
other agencies supporting business enterprises from the office of business opportunity after their
classification as established business enterprises. 

(d) No sooner than one year following the date of program ineligibility provided in subsection (a) of this section or 
the denial of certification provided in subsection (b) of this section, any established business enterprise may
apply for reinstatement as a fully eligible, certified MWSBE or reinstatement of an application for certification
abated under subsection (b) of this section, as applicable, upon demonstrating the existence of one or more of
the following conditions: 

(1) That the subsequent history from the date of initial classification as an established business enterprise
demonstrates that a size calculation as of the date of application for reinstatement would place the
business below the SBA size standards for that category of business; 

(2) That the established business enterprise has successfully obtained an SBA size determination from a
federal agency authorized to make such a determination, or has prevailed in an SBA size protest under 13
CFR § 121.1001, et seq., as amended, including any judicial review thereof, establishing that the business
does not meet or exceed the applicable SBA size standard; 

(3) That the SBA size standards have been revised in such a manner that the subject business no longer meets
or exceeds the size standard for its category based upon the most recent three-year average for receipts or 
12 month average for employees, as applicable; or

(4) That the criteria listed in section 15-88(d) of this Code demonstrate the need to grant a waiver and
withdraw the classification of the business as an established business enterprise. 

(e) Applications for reinstatement shall be on a form prescribed by the OBO director and shall be accompanied by
relevant documentary evidence supporting the ground or grounds for reinstatement asserted, as requested by
the OBO director.

(f) Within 30 days following receipt of a completed application for reinstatement, the OBO director shall grant the
application or deny the application and set the matter for hearing within 30 days of the date of mailing notice
of such denial. 

(g) The burden on the business applying for reinstatement shall be to demonstrate the existence of one or more of
the conditions set forth in subsections d(1) through d(4) of this section by clear, convincing and cogent
evidence, to be evaluated by the director under hearing procedures consistent with the nature of the application
and, to the extent applicable, with the provisions of subsections (c), (d), (e) and (f) of section 15-88 of this
Code. In addition, a business seeking reinstatement under subsection (b)(4) of this section that has previously
sought a waiver of classification as an established business enterprise pursuant to section 15-88(d) of this
chapter must present evidence of a material and substantial change in circumstances not shown at the
preceding hearing, and the OBO director or his designee shall disregard evidence that is repetitious or
cumulative of the prior hearing on the matter.

(h) The decision of the OBO director or his designee following a hearing on reinstatement shall be final, and any
applicant denied reinstatement is to be notified in writing of the decision within ten days following the hearing.
No business denied reinstatement may subsequently apply for reinstatement until the expiration of one year
from the date of the denial.

(Ord. No. 2013-428, § 10 (Exh. A), 5-8-2013, eff. 7-1-2013)  
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SECTION 3 REGULATION 

§ 135.1

APPENDIX TO PART 135 
AUTHORITY: 12 U.S.C. 1701u; 42 U.S.C. 3535(d). 

SOURCE: 59 FR 33880, June 30, 1994, unless 
otherwis e noted. 
EFFECTIVE DATE NOTE: At 59 FR 33880, June 
30, 1994, part 135 was revised effective August 
1, 1994 through June 30, 1995. At 60 FR 28325, 
May 31, 1995, the effect ive period was ex- tended until 
the final rule implem ent ing changes made to section 3 of 
the Housing and Urban Developm ent Act of 1968 by the 
Housing and Community Development Act of 1992 is 
published and becomes effect ive. 

Subpart A—General Provisions 
§ 135.1   Purpose. 

(a) Section  3 . The purpose o f s ect ion  3 o f the Hous ing
and  Urban  Develop ment Act  o f 1968 ( 12 U. S. C.
1701u) (s ect ion  3) is to  ens ure that e mploy ment and
other econo mic opportun it ies generated  by  certain
HUD financial ass istance shall, to  the g reatest
extent  feas ib le, and  cons isten t  with  e xist ing  Federal,
State and  local laws  and  regu lat ions , be d irected  to
low- and very  low- inco me pers ons, part icu larly
those who are recip ients o f govern ment ass istance
for hous ing , and  to  bus iness  concerns  which  p rov ide
econo mic opportun it ies  to  low- and very low-
income per- sons. 

(b ) Part  135. The purpos e o f th is  part  is  to  estab lish  the
standards  and  p rocedures  to  be fo llowed  to  ens ure
that the object ives of section 3 are met. 

§ 135.2   Effective date of regulation. 
The regu lat ions  o f th is  part  w ill re- main  in  effect  unt il

the date the final ru le adopt ing  the regu lat ions  o f th is  part  
with  o r w ithout  changes  is  pub lished  and  beco mes  
effect ive, at  which  po int  the final ru le wi ll re main  in  
effect . 
[60 FR 28326, May 31, 1995] 

§ 135.3   Applicability. 
(a) Section  3  covered  assistance. Sect ion  3 app lies to

the fo llowing  HUD ass istance  (sect ion   3  covered
assistance): 

(1) Public and  Ind ian  housing  assistance. Sect ion
3 app lies  to  t rain ing , e mploy ment , cont ract ing
and  o ther economic  opportun it ies  aris ing
from  the

24 CFR Subtitle B, Ch. I (4–1–03  Edition) 

expenditu re o f the fo llo wing  pub lic and  
Indian housing assistance: 

(i) Develop ment ass istance p rov ided
purs uant  to s ect ion  5 o f the U. S. Hous ing  
Act of 1937 (1937 Act); 

(ii) Operat ing assistance p rov ided  
pursuant to section 9 of the 1937 Act;  and 

(iii) Modern izat ion  ass istance p ro-
v ided  purs uan t to  s ect ion 14 o f the 1937  
Act; 

(2) Housing and community development
assistance. Sect ion  3 app lies  to  t rain ing , 
e mploy ment, cont ract ing  and  other econo mic  
opportun it ies  aris ing   in  connect ion  with  the 
expenditu re o f hous ing  ass istance (includ ing  
sect ion  8  ass istance, and  includ ing  o ther hous ing  
ass istance not  ad min is tered by the Ass istan t  
Secretary o f Hous ing) and co m- munity  
develop ment  ass istance that  is  us ed fo r the 
following projects; 

(i) Hous ing  rehab ilitat ion  (includ ing
reduct ion and abate ment  o f lead-bas ed  
pain t hazards , but  exclud ing  rou t ine  
maintenance, repair and replacement); 

(ii) Housing construct ion ; and
(iii) Other public construct ion . 
(3) Thresholds— (i) No thresholds for

section  3  covered  public and  Indian  housing  
assistance. The requ ire ments o f th is part  
app ly  to  s ect ion  3 covered  ass istance  
p rov ided  to  recip ients , notw ithstand ing  the  
a mount  o f the ass istance p rov ided  to  the  
recip ien t. The requ ire ments  o f th is part  
app ly  to  all con t racto rs  and  s ubcontracto rs  
perfo r ming  wor k in  connect ion  with  
p ro jects and  act iv it ies funded  by  pub lic and  
Ind ian  hous ing  ass istance covered  by  
sect ion  3, regard less  o f the a mount  o f the  
con tractor subcontract . 

(ii) Thresholds for section  3  covered
housing  and communi ty development  
assistance— (A) Recipient  thresho lds. The  
requ irements o f th is  part app ly to recip ients  
of other housing  and  co mmunity  
develop ment   p rogram  ass istance fo r a  
sect ion 3 covered  p ro ject (s ) fo r which the  
amount of the assistance ex- ceeds $200,000. 

(B) Contractor and  subcontractor
thresholds. The requ ire ments  o f th is part  
app ly to  cont racto rs and  sub- con t racto rs  
perfo r ming  work on  s ec- t ion 3 covered  
p ro ject (s ) fo r which  the amount    o f    the  
assistance  exceeds 
$200,000;  and  the cont ract  or sub- cont ract  
exceeds $100,000. 
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(C) Threshold  met  for recipients, but  not
contractors or subcontractors. If a  recip ient
receives  s ect ion  3 covered  hous ing  o r co mmunity
develop ment  ass is tance in  excess  o f $200,000, but
no  cont ract  exceeds  $100, 000, the s ect ion  3
preference requirem ents only apply to the recipient . 
(b) Applicability  of  section  3  to  entire

pro ject  or activity  funded  with  section  3  assistance. 
The requ ire ments  o f  th is  part  app ly  to  the ent ire  
p ro ject  o r act iv ity  that  is  funded  with  s ect ion  3  
covered  ass istance, regard less  o f whether the s ect ion  3  
act iv ity is fu lly o r part ially  funded  with s ect ion 3  
covered assistance. 

(c) Applicab ility  to Indian  housing  authorities and
Ind ian  t ribes. Ind ian  hous ing  authorit ies  and  t ribes  
that receive HUD assistance described in paragraph 
(a) o f th is  sect ion  s hall co mply   with  the p rocedures
and  requ ire ments o f th is  part to  the ma ximu m e xten t
con- s istent w ith , but  not  in derogat ion o f, co mpliance
with  s ect ion  7(b) o f the In - d ian Self- Deter minat ion
and  Educat ion  Ass istance Act  (25 U.S. C. 450e(b)).
(See 24 CFR part 905.) 

(d ) Other HUD assistance and  o ther Federal
assistance. Recip ien ts , con t racto rs  and s ubcontracto rs  
that  receive HUD ass istance, not  lis ted  in para- g raph  
(a) o f th is  sect ion , o r other Federal ass istance, are
encouraged to  p ro- v ide, to  the g reatest  extent  feas ib le,
train ing, e mploy ment , and  cont ract ing  opportun it ies
generated  by the e xpenditu re o f th is  ass is tance to  low-
and  very  low-inco me pers ons , and bus iness  concerns
owned  by  lo w- and  very  low- inco me pers ons, o r
which employ low- and very low-incom e persons. 

§ 135.5   Definitions. 
The ter ms  Department , HUD, Indian  housing

authority ( I HA) , Public housing  agency ( PHA) , and  
Secretary are defined in 24 CFR part 5. 

Annual Contribu tions Contract (ACC) means the 
contract under the U.S. Housing Act of 1937 (1937 
Act) between HUD and the PHA, or between HUD 
and the IHA, that contains the terms and condit ions 
under which HUD assists the PHA or the IHA in 
provid ing decent, safe, and sanitary housing for low 
income families . The ACC must be in a form 
prescribed  by  HUD  under 

§ 135.5

which  HUD agrees  to  p rov ide 
ass istance in  the develop ment , 
modern izat ion  and /or operat ion  o f a 
low inco me hous ing  p ro ject  under the 
1937 Act , and  the P HA or I HA  agrees  
to  develop , modern ize and  operate the 
p ro ject  in  co mpliance w ith  all  
p rov is ions  o f the ACC and the 1937  
Act , and  all HUD regu lat ions  and  
imple ment ing  requ ire ments  and  
p rocedures . (The A CC is  not  a  fo r m of  
procurem ent contract .) 

Applican t means  any  en t ity  which  
makes  an  app licat ion  fo r s ect ion 3  
covered  ass istance, and  includes , but  is  
no t  limited  to , any  State, un it  o f local 
government , pub lic hous ing  agency , 
Ind ian  hous ing  authority , Ind ian  t ribe, 
o r other pub lic body , pub lic o r p rivate 
nonprofit  o rgan izat ion , p rivate agency  
o r inst itut ion , mortgagor, developer, 
limited  d iv idend  s pons or, bu ilder, 
p roperty  manager, co mmunity hous ing  
develop ment  o rgan izat ion  ( CHDO),  
res ident  manage ment  corporat ion , 
res ident  council, o r cooperat ive 
associat ion . 

Assistant  Secretary means  the Ass ist - 
an t  Secretary  fo r Fair Hous ing  and  
Equal Opportun ity . 

Business concern  means a bus iness  
en t ity  fo r med  in  accordance w ith  State 
law, and which  is licens ed under State, 
county o r municipal law to  engage in  
the type o f bus iness act iv ity  fo r which  
it was formed . 

Business concern that provides 
economic opportunities for low- and 
very low-income persons. See 
definition of ‘‘section 3 business 
concern’’ in this section. 

Contract . See the defin it ion o f 
‘‘s ect ion  3 covered  cont ract ’’ in  th is  
section. 

Contractor means  any  ent ity  which  
cont racts  to  perfo r m work generated  by  
the expenditu re o f s ect ion  3 covered  
ass istance, o r fo r work in  connect ion  
with a section 3 covered project . 

Employment opportuni ties generated  
by section  3  covered  assistance means  
all e mploy ment  opportun it ies  
generated  by  the e xpenditu re o f s ect ion  
3 covered  pub lic and  Ind ian  hous ing  
ass istance (i.e ., operat ing ass is tance, 
develop ment  ass istance and  
modern izat ion  ass istance, as  des cribed  
in  § 135. 3(a)( 1)). W ith  respect to  
sect ion  3  covered  hous ing  and  
co mmunity develop ment ass is tance, 
th is  ter m means  all e mploy ment  
opportun it ies  arising  in  c onnect ion .  
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with  s ect ion  3 covered  p ro jects  (as  de- s cribed  in  §
135.3 (a)(2)),  includ ing  manage ment  and
ad min ist rat ive jobs connected  with  the s ect ion  3
covered  p ro ject . Manage ment  and  ad min ist rat ive
jobs  include arch itectu ral, eng ineering  o r related
profess ional serv ices  requ ired  to p repare p lans,
d rawings , s pecificat ions, o r work write-ups; and
jobs d irect ly related  to  ad min is t rat ive s upport  o f
these act iv it ies , e.g ., const ruct ion  manager,
relocat ion specialist ,  payroll  clerk, etc. 

Housing authority (HA) means, collectively,
public housing agency and Indian  hous ing
authority . 

Housing  and  community development  assistance
means  any  financial ass istance p rov ided  o r
other wis e made avail- ab le th rough  a HUD hous ing
or co m- munity  develop ment  p rogra m th rough  any
grant , loan , loan guarantee, cooperat ive agree ment,
o r cont ract , and  includes  co mmunity  develop ment
funds  in the fo r m of co mmunity develop ment b lock
grants , and  loans  guaran teed under s ect ion  108 o f
the Hous ing  and  Co mmunity  Development  Act  o f
1974, as a mended . Hous ing  and  co mmunity
develop ment  ass is tance does  not  include financial
ass istance p rov ided  th rough  a cont ract  o f insurance
or guaranty . 

Housing  development  means  low-in - co me
hous ing owned , developed , o r operated by pub lic
hous ing agencies o r Ind ian hous ing authorit ies in
accordance with  HUD’s  pub lic and  Ind ian  hous ing
program regulat ions codified in 24 CFR Chapter IX. 

HUD Youthbu ild  programs mean  pro- g ra ms  that
receive ass istance under subt it le  D of Tit le  I V of the
Nat ional Affordab le Hous ing  Act , as  amended  by
the Hous ing  and  Co m munity  Develop ment  Act  o f
1992 ( 42  U.S. C.  12899), and  p rov ide d isadvantaged
youth w ith opportun it ies  fo r e mploy ment,
educat ion, leaders h ip develop ment , and t rain ing in
the const ruct ion  o r rehab ilitat ion  o f hous ing  fo r
ho meless  ind iv iduals  and  me mbers  o f low - and  very
low-incom e families . 

Ind ian  t ribes s hall have the mean ing  g iven  th is
term in 24 CFR part 571. 

JTPA means  the Job  Train ing  Partnersh ip Act  (29
U.S.C. 1579(a)). 

Low-income person. See the defin it ion  o f
‘‘section 3 resident ’ ’ in this     section. 

24 CFR Subtitle B, Ch. I (4–1–03  Edition) 

Metropoli tan  area  means  a 
metropo litan  stat ist ical area (MSA), as  
estab lis hed  by  the Off ice o f  
Managem ent and Budget. 

Neighborhood area means : 
(1) For HUD hous ing  p rogra ms, a

geo- g raph ical locat ion  with in  the 
ju ris d ict ion  o f a  un it  o f general local  
government  (but  not  the en t ire 
ju ris d ict ion) des ignated  in  o rd inances , 
o r other local docu ments as  a 
neighborhood , v illage, o r s imilar  
geograph ical designat ion . 

(2) For HUD co m munity  
develop ment  p rogra ms, s ee the 
defin it ion, if p ro- v ided , in the 
regu lat ions fo r the app licab le 
co mmunity  develop ment  p ro- g ra m, o r  
the defin it ion fo r th is ter m in  24 CFR 
570.204(c)(1). 

New hires mean  fu ll-t ime e mp loyees  
fo r per manent , te mporary  o r s eas onal  
employm ent opportun it ies . 

Nonmetropolitan  county means  any  
county  outs ide o f a  metropo litan  area. 
Other HUD programs means  HUD 
progra ms , o ther than  HUD public  and  
Ind ian  hous ing  p rogra ms , that  p rov ide 
hous ing and  co mmunity develop ment  
ass istance fo r ‘‘s ect ion  3 covered  
projects,’’ as defined in this section. 

Public housing residen t has  the 
mean ing g iven  th is ter m in  24 CF R 
part  963. Recip ient  means  any  en t ity  
which  receives  s ect ion  3 covered  
ass istance, d irect ly  fro m HUD or fro m  
another recip ient and includes , but  is  
no t  limited  to , any  State, un it  o f local  
government , PHA, I HA, Ind ian  t ribe, 
o r other pub lic body , pub lic o r p rivate 
nonprofit  o rgan izat ion , p rivate agency  
o r inst itut ion , mortgagor, developer, 
limited  d iv idend  s pons or, bu ilder, 
p roperty  manager, co mmunity hous ing  
develop ment  o rgan izat ion, res iden t  
manage ment  corporat ion , res iden t  
council, o r cooperat ive associat ion . 
Recip ien t  als o  includes  any  s uccess or, 
ass ignee o r t rans feree o f any  such  
en t ity , but  does  not  include any  
u lt imate beneficiary under the HUD 
progra m to  which  s ect ion  3 app lies  and  
does not include con-tractors. 

Section  3  means  sect ion  3 o f the 
Hous ing and Urban  Develop ment  Act  o f 
1968, as amended (12 U.S.C. 1701u). 

Section  3  business concern  means  a 
bus iness concern , as defined in  th is  
section— 

(1) That is 51 percent or more owned by section
3residents; or 
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(2) W hos e per manent , fu ll-t ime e mployees
include pers ons , at  least  30 per- cent  o f who m
are current ly  s ect ion  3 res iden ts, o r with in
th ree years  o f the date o f firs t  e mploy ment
with the business concern
were section 3 residents; or 

(3) That  p rov ides  ev idence o f a co mmit ment to
subcontract in  e xcess  o f 25 percent  o f the
do llar award  o f all s ub- cont racts to  be
awarded  to  bus iness  concerns  that  meet  the
qualificat ions  s et fo rth  in paragraphs  (1) o r (2 )
in  th is defin it ion o f ‘‘s ect ion  3 bus iness
concern .’’

Section  3  clause means  the cont ract  p rov is ions  set  
forth in § 135.38. 

Section  3  covered  act ivity means  any act iv ity  
which  is  funded  by  s ect ion  3 covered  ass istance  
public and Indian housing assistance. 

Section 3 covered assistance means : 
(1) Pub lic and Ind ian  hous ing develop ment
ass istance p rov ided  purs uan t  to  sect ion  5 o f the 1937
Act;
(2) Public and Ind ian hous ing operat ing  ass istance

provided pursuant to section 9 of the 1937 Act;
(3) Public and  Ind ian  hous ing  modern izat ion

assistance p rov ided  pursuant to sect ion 14 o f the
1937  Act;

(4) Ass istance p rov ided  under any  HU D hous ing
or community  develop ment  p rogra m that  is
expended for work arising in connect ion with : 

(i) Hous ing  rehab ilitat ion  (includ ing  reduct ion
and  abate ment  o f lead-based  paint  hazards , but
exc lud ing  rout ine main tenance, repair and
replacem ent);

(ii) Housing construct ion ; or 
(iii) Other pub lic const ruct ion  p ro ject

(which  includes  other bu ild ings  o r  
improvem ents, regard less of owner- ship). 

   Section 3 covered  contract means  a cont ract  o r  
subcon tract  (includ ing  a p rofess ional s erv ice  
cont ract ) awarded  by  a recip ien t  o r cont racto r fo r  
work generated  by  the e xpenditu re o f s ect ion  3  
covered  ass is tance, o r fo r work aris ing in  connect ion  
with  a s ect ion  3 covered  p ro ject. ‘‘Sect ion  3 covered  
con- t racts ’’ do no t include cont racts awarded under  
HUD’s  p rocure ment  p rogra m, which  are governed  
by  the Federal Acquis it ion  Regulat ion  Syste m (s ee  
48 CF R, Chapter 1). ‘‘Sect ion 3 covered  cont racts ’’  
als o  do  no t  include con- t racts  fo r the purchas e o f  
supplies and 

§ 135.5
materials . However, whenever a 
contract for materials includes the 
installat ion of the materials , the 
contract constitutes a section 3 covered 
con- tract. For example, a contract for 
the purchase and installat ion of a 
furnace would be a section 3 covered 
contract because the contract is for 
work (i.e., the installat ion of the 
furnace) and thus is covered by section 
3. 

Section 3 covered project means the 
construct ion , reconst ruct ion , 
convers ion or rehabilitat ion of housing 
(includ ing reduction and abatement of 
lead-bas ed paint hazards ), other public 
construct ion which includes buildings 
or improvements (regard less of owner- 
ship) assisted with housing or 
community developm ent assistance. 

Section  3 joint  venture. See § 135.40. 
Sect ion  3 res ident  means: (1) A  pub lic 
housing resident; or 

(2) An ind iv idual who  res ides  in  the
metropo litan  area o r non metropo litan  
county in  which  the sect ion  3 covered  
assistance is expended , and who is: 

(i) A low-income person , as   th is
ter m is  defined  in  s ect ion  3(b)( 2) o f the 
1937 Act (42 U.S. C. 1437a(b)( 2)).  
Sect ion  3(b)( 2) o f the 1937 Act  defines  
th is  ter m to mean  fa mil ies  (includ ing  
sing le per- sons ) whos e inco mes  do  no t  
exceed  80 per centu m of the median  
inco me fo r the area, as deter mined  by  
the Secretary , with  ad just ments  fo r 
s maller and  larger fa milies , excep t  that  
the Secretary  may  estab lis h  inco me  
ceilings  h igher o r lo wer than  80 per  
cen tu m of the median fo r the area on  
the bas is  o f the Secretary ’s find ings  
that s uch variat ions  are necess ary  
because o f p revailing  levels  o f 
const ruct ion  costs  o r unus ually  h igh  o r 
low-incom e families ; or 

(ii) A very low-income person , as
th is  ter m is  defined in  sect ion 3(b)( 2)  
o f the 1937  Act  (42 U. S. C.  
1437a(b)(2)). Sect ion 3(b)(2) o f the 
1937 Act (42 U. S. C. 1437a(b)( 2))  
defines  th is  ter m to  mean  fa milies  
(includ ing  s ing le pers ons ) whos e 
inco mes  do  no t  e xceed  50 per centu m 
of the median  fa mily   inco me fo r the 
area, as  deter mined  by  the Secretary  
with  ad just ments  fo r s maller  and  
larger fa mil ies , e xcept  that  the 
Secretary  may  estab lish  inco me  
ceilings  h igher o r lo wer than  50 per  
cen tu m of the median fo r the area on  
the bas is   o f  the  Secretary ’s   find ings  
that 
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such  variat ions  are necess ary  becaus e o f unusually
high or low family in- comes . 
(3) A person  s eeking  the t rain ing  and  e mploy ment

preference p rov ided by  s ect ion  3 bears  the
res pons ib ility  o f p rov id ing  ev idence (if
requested) that  the pers on  is  elig ib le fo r the
preference. 

Section 8 assistance means assistance p rov ided  
under s ect ion  8 o f the 1937 Act  (42 U.S. C. 1437f)  
pursuant to 24 CFR part 882, subpart G. 

Service area means  the geograph ical area in  
which  the pers ons benefitt ing fro m the sect ion  3  
covered  p ro ject re- s ide. The s erv ice area s hall not  
extend  beyond  the un it  o f general local govern ment  
in  which  the sect ion  3 covered  ass is tance is  
expended . In  HUD’s  Ind ian  hous ing  p rogra ms , the  
serv ice area, fo r I HAs  estab lis hed  by  an  Ind ian  t ribe  
as  a res u lt  o f the e xercis e o f the t ribe’s   sovereign  
power, is limited to the area of tribal jurisd ict ion . 

Subcontractor means   any   ent ity  (other than  a  
person who  is  an  e mployee o f the con t racto r) which  
has  a cont ract  with a cont racto r to under- take a  
port ion  o f the cont racto r’s ob ligat ion fo r the  
perfo r mance o f wor k generated  by  the e xpenditu re  
o f s ect ion 3 covered  ass istance, o r aris ing in  
connect ion with a section 3 covered project . 

Very low-income person. See the definition of 
‘‘section 3 resident’’ in this section. 

Youthbui ld  programs. See the defin it ion  o f  
‘‘HUD Youthbu ild programs ’’ in this section . 
[59 FR 33880, June 30, 1994, as amended at    61 
FR 5206, Feb. 9,  1996] 

§ 135.7   Delegation of authority. 
Excep t as  may  be otherwis e p rov ided  in th is part ,

the funct ions  and  res pons ib ilit ies  o f the Secretary  
under s ect ion  3, and  des cribed  in  th is  part , are  
delegated  to the Ass istant  Secretary  fo r Fair  
Hous ing  and  Equal Opportun ity. The Ass is tant  
Secretary  is  fu rther authorized  to redelegate  
funct ions  and  res pons ib ilit ies  to  o ther e mployees  o f  
HUD; provided  however, that  the authority  to  issue  
ru les and  regu lat ions  under th is  part , which  
au thority  is delegated  to  the Ass istant  Secretary ,  
may 
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not be redelegated by the Assistant 
Secretary . 

§ 135.9  Requirements applicable  to HUD NOFAs for
section 3 covered programs. 

(a)  Certification of compliance with  part 
135. All notices of funding availab ility
(NOF As ) issued by HUD that
announce the availab i lity of funding
covered by section 3 shall include a
provis ion in the NOFA that notifies
applicants that section  3  and  the
regulat ions  in part

135 are applicab le to funding awards 
made under the NOFA. Additionally 
the NOFA shall require as an 
applicat ion submiss ion requirem ent 
(which may be specified in the NOFA 
or applicat ion kit) a certificat ion by the 
applicant that the applicant will comply 
with the regulat ions in part 135. (For 
PHAs, this requirement will be met 
where a PHA Resolut ion in Support of 
the Applicat ion is submit ted .) With 
respect to applicat ion evaluat ion , HUD 
will accept an applicant ’s certificat ion 
unless there is evidence substantially 
challeng ing  the certificat ion . 

(b) Statement of purpose in NOFAs.
(1) For compet it ively awarded
assistance in which the grants are for
activit ies admin istered by an HA, and
those activit ies are anticipated to
generate significant train ing ,
employm ent or contract ing
opportun it ies , the NOFA must include
a statement that one of the purposes of
the assistance is to give to the greatest
extent feasib le, and consistent with
exist ing Federal,  State  and local laws
and regulat ions , job training ,
employm ent, contract ing and other
economic opportun it ies to section 3
residents and section 3 business
concerns . 
(2) For compet it ively awarded
assistance involv ing housing
rehabil itat ion , construct ion or other
public construct ion , where the amount
awarded to the applicant may exceed
$200,000, the NOFA must include a
statement that one of the purposes of
the assistance is to give, to the greatest
extent feasib le, and consistent with
exist ing Federal, State and local laws
and regulat ions , job training ,
employm ent, contract ing and other
economic opportun it ies to section 3
residents and section 3 business
concerns . 
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(c) Section 3 as NOFA evaluation criteria . 
Where not otherwis e precluded by statute, in the 
evaluat ion of applicat ions for the award of assistance, 
considerat ion shall be given to the extent to which an 
applicant has demonst rated that it will train and employ 
section 3 residents and contract with section 3 business 
concerns for economic opportun it ies generated in 
connect ion with the assisted project or activity . The 
evaluat ion criteria to be utilized , and the rating points to 
be as- signed, will be specified in the NOFA. 

§ 135.11 Other laws governing  train- ing, employment, and 
contracting. 

 Other laws and requirements that are applicab le or may 
be applicab le to the economic opportun it ies generated 
from the expend itu re of section 3 covered assistance 
include, but are not necessarily limited to those listed in 
this section. 

(a) Procurement standards for States and local
governments (24 CFR 85.36)—(1) General . Nothing in this 
part 135 pre- scribes specific methods of procurem ent. 
However, neither section 3 nor the requirem ents of this 
part 135 supersede the general requirem ent of 24 CFR 
85.36(c) that all procurem ent trans- actions be conducted 
in a compet it ive manner. Consistent with 24 CFR 
85.36(c)( 2), section 3 is a Federal statute that express ly 
encourages , to the maximum extent feasib le, a geograph ic 
preference in the evaluat ion of bids or proposals . 

(2) Flexible Subsidy Program. Multi- family project
mortgagors in the Flexib le Subsidy Program are not 
required to utilize the methods of procurem ent in 24 CFR 
85.36(d), and are not per- mitted to utilize methods of 
procurem ent that would result in their award of a contract 
to a business  concern  that submits a bid higher than the 
lowest responsive bid. A mult i fam ily project mortgagor, 
however, must ensure that, to the greatest exten t feasible, 
the procurem ent practices it selects provide preference to 
section 3 business concerns . 

(b ) Procurement standards for other recipients (OMB
Circular No. A–110). Nothing in this part prescribes 
specific methods of procurement for grants and other 
agreements  with  institut ions of 
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higher education, hospitals, and other 
nonprofit organizat ions . Consisten t with the 
requirem ents set forth  in  OMB Circu lar No. 
A–110 , section 3 is a Federal statute that 
express ly encourages a geograph ic 
preference in the evaluat ion of bids or 
proposals . 

(a) Federal  labor standards provisions.
Certain  const ruct ion  cont racts  are s ub ject  to  
co mpl iance with  the requ ire ment  to  pay  
p revailing  wages  deter- mined    under    
Davis -Bacon   Act    (40 
U.S.C. 276a—276a–7) and implement ing 
U.S. Department of Labor  regulations  in 29 
CFR part 5. Additionally, certain HUD-assisted 
rehabilitat ion and maintenance activities on 
public and Indian housing developments are 
subject to compliance with  the  requirement  to  
pay prevailing wage rates, as deter- mined or 
adopted by HUD, to laborers and mechan ics 
employed in this work. Apprentices and 
trainees may be utilized on this work only to 
the extent permitted under either Department of 
Labor regulations at 29 CFR part 5 or  for work 
subject to HUD-determ ined prevailing wage 
rates,  HUD  policies and guidelines . These 
requirements include adherence to the wage 
rates and ratios of apprentices or trainees to 
journeymen set out in ‘‘approved 
apprenticesh ip  and  training  programs,’’ as 
described in paragraph (d) of this section. 

(b) Approved apprenticeship and t rainee
programs. Certain  apprent icesh ip  and  t rainee  
p rogra ms have been approved by various  
Federal agencies . Approved  apprent icesh ip  
and  t rainee p rogra ms  include: an  
apprent icesh ip  p rogra m approved  by  the  
Bureau  o f Apprent ices h ip  and  Train ing  o f the  
Depart ment  o f Labor, o r a  State  
Apprent ices h ip  Agency , o r an  on-the-job  
train ing p rogra m approved  by  the Bureau  o f  
Apprent ice- sh ip  and Train ing , in accordance  
with  the regu lat ions  at  29 CF R part  5;  o r a  
train ing p rogra m approved  by  HUD in  
accordance w ith  HUD po licies  and  
gu idelines , as  app licab le. Part icipat ion  in  an  
approved  appren t ices h ip  p rogram does  not ,  
in and  o f its elf, de mons t rate compl iance with  
the regulat ions of this part. 

(c) Compliance with  Executive Order
11246. Certain con tracto rs covered  by  th is part  
are  sub ject  to  compliance  with Execut ive  
Order 11246, as amended 
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by Execu t ive Order 12086 , and the Departm ent of 
Labor regulat ions issued pursuant thereto (41 CFR 
chapter 60) which provide that no person shall be 
discrim inated against on the basis of race, color, relig ion , 
sex, or national origin in all phases of employm ent during 
the perform ance of Federal or Federal ly assisted 
construct ion  contracts . 

Subpart B—Economic Opportunities for Section 
3 Residents and Section 3 Business Concerns 

§ 135.30 Numerical goals for meeting the greatest extent 
feasible requirement. 

(a) General . (1) Recip ients and covered contracto r
may  de mons t rate co mpliance with  the ‘‘g reatest  e xten t
feas ib le’’ requ ire ment  o f s ect ion  3 by  meet ing  the
nu merical goals  s et  fo rth  in  th is  sect ion  fo r p rov id ing
train ing, e mploy ment , and  cont ract ing  opportun it ies  to
section 3 residents and section 3 business concerns . 
(2) The goals established in this section apply to the
en t ire a mount o f s ect ion  3 covered  ass istance awarded  to
a recip ient  in any  Federal Fis cal Year (F Y), co mmencing
with the first FY following the effect ive date of  this  rule. 
(3) For recip ien ts that do not engage in train ing , or 
h iring, but  award  con- t racts  to  cont racto rs  that  wil l  
engage  in  t rain ing , h iring , and  s ubcontract ing , recip ien ts  
must  ensure that , to  the g reatest  e xtent  feas ib le, 
cont racto rs  will p rov ide t rain ing , e mploy ment , and  
cont ract ing  opportun it ies  to  s ect ion  3 res idents  and  
section 3 business concerns . 
(4) The numerical goals established in this section
represent min im um numer ical targets. 
b. Tra in ing  and  employment. The nu merical goals  set  fo rth
in  paragraph  (b ) o f th is  s ect ion app ly  to  ne w h ires . The 
nu merical goals  reflect  the aggregate h ires . Ef fo rts  to  
e mploy  s ect ion  3 res idents , to  the g reatest  e xtent  feas ib le, 
should be made at all job levels. 
(1) Numerical goals for section 3 covered public and
Indian  housing  programs. Recip ien ts of s ect ion  3 covered
public and Ind ian hous ing  ass istance (as  des cribed in   §
135.5)   and   their   contractors and

24 CFR Subtitle B, Ch. I (4–1–03  Edition) 
subcontracto rs may demonst rate compliance 
with this part by committ ing  to employ 
section 3 residents as: 

(i) 10 percent o f the aggregate nu mber o f
ne w h ires fo r the one year period  beg inn ing  
in FY 1995; 

(ii) 20 percent  o f the aggregate nu mber o f
ne w h ires fo r the one period  beg inn ing in  F Y 
1996; 

(iii) 30 percent  o f the aggregate nu mber o f
ne w h ires  fo r one year period  be- g inn ing  in  
FY 1997 and continu ing thereafter. 
(2) Numerica l goals for other HUD pro-

grams
covered  by section 3 . (i) Recip ien ts  o f s ect ion  
3 covered  hous ing  ass istance p rov ided  under 
other HUD programs , and  their con t racto rs  
and  subcontracto rs  (un less  the cont ract  o r 
sub- con t ract awards  do  not  meet  the 
th resho ld  specified  in  §  135.3 (a)(3)) may  
de monst rate co mpl iance with  th is  part  by  
co mmit t ing to e mploy  s ect ion  3 res idents  as  
10  percen t  o f the aggregate nu mber o f new  
h ires  fo r each  year over the durat ion  o f the 
section 3 project; 

(ii) W here a manag ing general partner o r
manage ment  agent  is  affiliated , in  a g iven  
metropo litan  area, with  recip ien ts o f s ect ion  
3 covered hous ing ass istance, fo r an  
aggregate o f 500 o r more un its in  any fiscal 
year, the man- ag ing  partner o r manage ment  
agent  may  de monst rate co mpliance with  th is  
part  by  co mmit t ing  to  e mploy  s ect ion     3 
residents as: 

(A) 10 percent  o f the aggregate nu mber o f
ne w h ires  fo r the one year period  beg inn ing  
in FY 1995; 

(B) 20 percent  o f the aggregate nu mber o f
ne w h ires  fo r the one year period  beg inn ing  
in FY 1996; 

(C) 30 percent  o f the aggregate nu mber o f
ne w h ires  fo r the one year period  beg inn ing  
in FY 1997 , and continu ing thereafter. 

(3) Recip ients of section 3 covered
co mmunity  develop ment  ass istance, and
their cont racto rs  and  subcontracto rs  (un less
the con t ract o r s ub- con t ract awards  do  not
meet  the th resho ld s pecified  in §
135.3 (a)(3)) may  de monst rate co mpliance
with  the requ ire ments  o f th is  part  by
co mmit t ing to  e mploy  s ect ion  3 res idents
as: 
(i) 10 percen t o f the aggregate nu mber o f
ne w h ires fo r the one year period
beginn ing in FY 1995;
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(ii) 20 percent of the aggregate number of new 
hires for the one year period beginn ing in FY 1996; and
(iii)  30 percent of the aggregate number of new
hires  fo r the one year period beg inn ing in  F Y 1997 and
continu ing thereafter. 
(c) Contracts. Nu merical  goals  s et  fo rth  in  paragraph  (c)
o f th is s ect ion  app ly to  con t racts  awarded  in  connect ion  
with  all s ect ion  3 covered  p ro jects  and  s ect ion  3 covered  
act iv it ies . Each  recip ient  and  con t racto r and  s ubcontracto r 
(un less  the cont ract  o r s ub- cont ract awards do no t meet  
the th res ho ld  s pecified  in §  135.3(a)( 3)) may  de monst rate 
co mpl iance with  the requ ire ments  o f th is  part  by  
committ ing to award to section 3 business concerns : 

(1) At least 10 percent of the total dollar amount of
all s ect ion  3 covered  cont racts  fo r bu ild ing  t rades  wor k
for main tenance, repair, modern izat ion  o r develop ment  o f
pub lic o r Ind ian  hous ing , o r fo r bu ild ing  t rades  wor k
aris ing in connect ion with  hous ing rehab ilitat ion , hous ing
construct ion and other public construct ion; and
(2) At least three (3) percent of the total dollar amount of 
all other section 3 covered contracts . 
(d) Safe harbor and compliance determinations. 
(1) In the absence of evidence to the contrary , a
recip ien t that meets the min im um numerical goals set
forth in this section will be considered to have compl ied
with the section 3 preference requirements . 
(2) In evaluat ing compliance under subpart D of this part, 
a recip ient that has not met the numerical goals set forth
in this section has the burden of demons t rat ing why it was
not feasib le to meet the numerical goals set forth  in this
section. Such justificat ion may include impedim ents
encountered de- spite actions taken. A recip ient or 
contracto r also can indicate other economic opportun it ies , 
such as those listed in § 135.40 , which were provided in its
efforts to comply with section 3  and the requirem ents of 
this part. 

§ 135.32 Responsibilities of the recipient. 
Each recip ien t has the responsib il ity to comply

with  s ect ion  3 in  its  own operat ions , and  ens ure
compliance in  the
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operat ions of its contracto rs and sub- 
contracto rs . This responsib ility includes but 
may not be necessarily limited to: 

(a) I mple ment ing  p rocedures  de- s igned
to not ify s ect ion 3 res iden ts about  t rain ing  
and  e mploy ment  opportun it ies  generated  by  
sect ion  3 covered  ass istance and s ect ion  3  
bus iness  concerns  abou t con t ract ing  
opportun it ies  generated  by  sect ion  3 covered  
assistance; 

(b) Notify ing po tent ial con t racto rs  fo r
sect ion  3 covered  p ro jects  o f the  
requ ire ments  o f th is  part , and  incorporat ing  
the s ect ion  3 clause s et  fo rth in  § 135. 38 in  
all solicitat ions and con- tracts. 

(c) Facilitat ing  the t rain ing  and  
e mploy ment o f s ect ion 3 res iden ts and  the  
award  o f con t racts  to  s ect ion  3 bus iness  
concerns  by  undertaking  act iv it ies  s uch  as  
des cribed  in  the Appendix to  th is  part, as  
appropriate, to  reach the goals s et  fo rth in  §  
135.30. Recip ien ts , at  their own d is cret ion ,  
may  estab lis h reas onab le nu merical goals fo r  
the t rain ing and e mploy ment o f sect ion  3  
res idents  and  cont ract  award  to  s ect ion  3  
bus iness  concerns  that  e xceed  those specified  
in § 135.30; 

(d) Ass ist ing  and  act ively  cooperat ing
with  the Ass istan t  Secretary  in  obtain ing  the  
co mpl iance o f cont racto rs  and  s ubcontracto rs  
with  the requ ire ments  o f th is  part , and  
refrain ing  fro m en tering  into  any  cont ract  
with  any con t racto r where the recip ient  has  
no t ice o r knowledge that  the con- t racto r has  
been  found  in v io lat ion  o f the regu lat ions in  
24 CFR part 135. 

(e) Docu ment ing  act ions taken  to  co mply
with  the requ ire ments  o f th is part , the res u lts  
of actions taken and impedim ents , if any. 

(f) A State o r county  which  d ist ributes
funds  fo r s ect ion  3 covered  ass istance to  
un its  o f local govern ments , to  the g reatest  
extent  feas ib le, must  at - te mpt  to  reach  the  
nu merical goals  s et  fo rth  in 135. 30 regard less  
o f the nu mber o f local governments  receiv ing  
funds  fro m the s ect ion  3 covered  ass istance  
which  meet the th res ho lds fo r app licab ility  
set  fo rth  at  135.3. The State o r county must  
in fo r m un its  o f local govern ment  to  who m 
funds  are d ist ributed  o f the requ ire ments  o f  
this part;  assist 
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local governments and their contracto rs in meet ing the 
requirem ents and objectives of this part; and monito r the 
perform ance of local governm ents with respect to the 
object ives and requirem ents of this part. 

§ 135.34 Preference for section 3 residents in training and 
employment opportunities. 

(a) Order of providing preference. Recip ients ,
cont racto rs  and  subcontracto rs  shall d irect  their effo rts  to
pro- v ide, to  the g reatest  e xtent  feas ib le, t rain ing  and
e mploy ment opportun it ies  generated fro m the 
expenditu re o f s ect ion  3 covered  ass istance to  sect ion  3
res idents  in  the o rder o f p rio rity  p ro- v ided  in  paragraph
(a) of this section. 
(1) Public and Indian housing pro- grams. In public and
Ind ian  hous ing  p rogra ms , effo rts  s hall be d irected  to
prov ide t rain ing and  e mploy ment  opportun it ies  to
section 3 residents in the following order of priority :
(i) Residen ts of the housing developm ent or 
develop ments  fo r which  the s ect ion  3 covered  ass is tance
is ex- pended (category 1 residents );
(ii) Residen ts of other housing developm ents managed by
the HA that  is e x- pend ing  the s ect ion  3 covered  hous ing
assistance (category 2 residen ts );
(iii) Participants in HUD Youthbu ild programs being
carried out  in  the metropo litan area (o r non metropo litan
county) in which  the s ect ion  3 covered ass is tance is
expended (category 3 residents );
(iv) Other section 3 residents. 
(2) Housing and community
development  programs. In  hous ing  and  community
develop ment progra ms, p rio rity cons iderat ion  shall be
given, where feasible,  to: 
(i) Section 3 residents residing in the service area or 
neighborhood  in  which  the s ect ion  3 covered  p ro ject  is
located  (co llect ively , referred  to  as  category  1 res idents );
and
(ii) Participan ts in HUD Youthbu ild programs  (category  2 
residents). 
(iii) Where the s ect ion 3 p ro ject  is assisted under the
Stewart
B. McKinney Homeless Assistance Act  (42 U.S.C.  11301
et seq .), ho meless persons  res id ing in  the serv ice area o r
neighborhood in which  the section  3 covered  project  is
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located shall be given the highest priority; 

(iv) Other section 3  residents. 
(3) Recip ien ts  o f hous ing  ass istance

progra ms ad min istered by  the Ass ist - ant  
Secretary fo r Hous ing may , at their o wn  
d is cret ion , p rov ide p reference to  res idents  o f  
the hous ing develop ment  receiv ing  the  
sect ion  3  covered  ass is tance with in  the  
serv ice area o r neighborhood  where the  
section 3 covered project is located . 

(4) Recip ien ts  o f co mmunity  development
progra ms may , at  their own d is cret ion ,  
p rov ide p rio rity   to   recip ien ts  o f govern ment  
ass istance fo r hous ing , includ ing  recip ients  
o f cert ificates  o r vouchers  under the Sect ion  
8 hous ing  ass istance p rogra m, with in  the  
serv ice area o r neighborhood  where the  
section 3 covered project is located. 

(b) Eligibility  for  preference.  A section
3 resident seeking the preference in train ing 
and employm ent provided by this part shall 
certify , or submit evidence to the recip ient 
contracto r or subcontracto r, if requested , that 
the person is a section 3 resident , as de- fined 
in § 135.5 . (An example of evidence of 
eligib ility for the preference is evidence of 
receip t of public assistance, or evidence of 
participat ion in a public assistance program .) 

(c) Elig ibility  for employment. Noth ing  in
th is  part  s hall be const rued  to  re- qu ire the  
e mploy ment  o f a  s ect ion  3  res ident  who  does  
no t  meet  the qualificat ions  o f the pos it ion  to  
be  filled . 

§ 135.36 Preference for section 3 business concerns in contracting
opportunities. 

(a) Order o f providing  preference.
Recip ien ts , con t racto rs  and  s ubcontracto rs  
shall d irect  their effo rts  to  award  s ect ion  3  
covered  cont racts , to  the g reatest  extent  
feas ib le, to  sect ion  3 bus iness  concerns  in  the  
o rder o f p rio rity  p rov ided  in paragraph  (a) o f  
this section. 

(1) Public and  Ind ian  housing  pro-
grams. In  pub lic and Ind ian  hous ing  
p rogra ms , effo rts  shall be d irected  to  award  
cont racts  to  s ect ion  3 bus iness  concerns  in  
the following order of priority : 

(i) Bus iness concerns  that are 51 per- cent
o r more owned by res idents o f the hous ing  
developm ent  or developm ents 
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for which the section 3 covered assistance is expended , or 
whose full-t ime, permanent workforce includes 30 per- cent 
of these persons as employees (category  1 businesses); 
(ii) Business concerns that are 51 per- cent or more owned
by residents of other housing developments or 
developments managed by the HA that is ex- pending
the section 3 covered assistance, or whose full-time,
permanent workforce includes 30 percent of these
persons as employees (category 2 businesses); or 

(iii) HUD Youthbu ild programs being
carried out in the metropo litan  area (or
nonmetropo litan county) in which the section 3
covered assistance is ex- pended (category 3 
businesses ). 

(iv) Business concerns that are 51 percent
or more owned by section 3 residents , or whose
permanen t, full- time workforce includes no less than
30 percent section 3 residents (category 4 businesses ),
or that subcontract in excess of 25 percent of the total
amount of subcontracts to business concerns
identified in paragraphs (a)(1)(i ) and (a)(1)(i i) of this
section. 

(2) Housing and community development
programs. In housing and community development 
programs, priority considerat ion shall be given, where 
feasible,  to: 

(i) Section 3 business concerns that
provide economic opportun it ies for section 3 residents in 
the service area or neighborhood in which the section 3 
covered project is located (category 1 businesses); and 

(ii) Applicants (as this term is de- fined in
42 U.S.C. 12899) selected to carry out HUD Youthbu ild 
programs (category  2 businesses); 

(iii) Other section 3 business concerns. 
(b) Eligibility for preference. A business

concern seeking to qualify for a  section 
3 contract ing preference shall  certify or submit evidence, 
if requested , that the business concern is a section 3 
business concern as defined in § 135.5. 

(c) Ability to complete contract. A section
3 business concern seeking a contract or a subcontract 
shall submit evidence to the recip ient , contracto r, or 
subcontracto r (as applicab le), if re- quested, sufficient to 
demonst rate to the satisfact ion of the party   award ing 

§ 135.38

the contract that the business concern is 
responsib le and has the ability to perfo rm 
successfu lly under the terms and conditions 
of the proposed con- tract. (The ability to 
perform success- fully under the terms and 
condit ions of the proposed contract is 
required of all contracto rs and subcontracto rs 
subject to the procurem ent standards of 24 
CFR 85.36 (see 24 CFR 85.36(b)(8)).) This 

regulat ion requires considerat ion of, among 
other factors , the potential contracto r’s 
record in comply ing with public policy 
requirem ents . Section 3 compliance is a 
matter properly considered as part of this 
determinat ion . 

§ 135.38   Section 3 clause. 

All section 3 covered contracts shall 
include the following clause  (referred to as 
the section 3 clause): 

A. The wor k to  be perfo r med  under th is
cont ract  is  sub ject  to  the requ ire ments o f  
sect ion  3  o f the Hous ing  and  Urban  
Develop ment Act o f 1968, as  a mended , 12  
U.S. C. 1701u  (s ect ion  3). The purpos e o f  
sect ion  3 is  to ensure that e mploy ment and  
other econo mic opportun it ies generated by  
HUD ass istance o r HUD-ass is ted  p ro jects  
covered  by  s ect ion  3, shall, to  the g reatest  
extent  feas ib le, be d irected  to  low- and very  
low-inco me persons , part icu larly  pers ons  
who  are recip ients  o f HUD ass istance fo r  
housing. 

B. The part ies  to  th is  con t ract  agree to
co mply  w ith HUD’s  regu lat ions in  24 CF R 
part  135, which  imp le ment  s ect ion  3. As  
ev idenced  by their e xecut ion o f th is cont ract ,  
the part ies  to  th is  cont ract  cert ify  that  they  
are under no  cont ractual o r other impediment  
that  would  p revent  the m fro m co m- p ly ing  
with the part 135 regulat ions . 

C. The con tracto r agrees to  send to  each
labor o rgan izat ion  o r repres en tat ive o f  
workers  with  which  the cont racto r has  a  
co llect ive bargain ing  agree ment  o r o ther  
under- stand ing , if any , a not ice adv is ing  the  
labor o rgan izat ion  o r wor kers ’ repres en tat ive  
o f the cont racto r’s  co mmit ments  under th is  
sect ion  3 claus e, and  wil l post cop ies o f the  
no t ice in  cons p icuous  p laces  at  the work s ite  
where bo th  e mployees  and  app licants fo r  
train ing and  e mploy ment  pos it ions  can  s ee  
the not ice. The no t ice s hall des cribe the  
sect ion  3  p reference, s hall s et  fo rth  min imu m  
nu mber and  job  t it les  s ub ject  to  h ire, avail-  
ab ility  o f apprent ices h ip  and  t rain ing  
pos it ions , the qualificat ions fo r each;  and  the  
na me and  locat ion  o f the pers on(s ) taking  
app licat ions  fo r each  o f the pos it ions ;  and  
the anticipated date the work shall begin. 

D. The contracto r agrees  to  include th is
sect ion  3 claus e in  every  s ubcontract  sub ject  
to  compliance  with  regulat ions  in  24 CFR 
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part  135, and  agrees  to  take appropriate 
act ion , as  p rov ided  in  an  app licab le p rov is ion   
o f the s ubcontract o r in  th is  sect ion  3 clause, 
upon  a find ing  that  the s ubcontracto r is  in  
violat ion of the regulat ions in 24 CFR     part 
135. The con t racto r wil l no t subcon tract  with
any  s ubcontracto r where the con t racto r has
no t ice o r knowledge that the subcontracto r
has  been  found  in  v io lat ion  o f the regu lat ions
in 24 CFR part 135. 

E.  The cont racto r w ill cert ify  that  any
vacant e mploy ment  pos it ions , includ ing  
train ing  pos it ions , that  are filled  (1) after the 
con- t racto r is s elected but  before the 
cont ract  is  e xecu ted , and  (2) with  persons  
other than thos e to  who m the regu lat ions o f 
24  CF R part 135 requ ire e mploy ment  
opportun it ies  to  be d irected, were not  fil led  
to  circu mvent the cont racto r’s  ob ligat ions  
under 24 CFR part 135. 

F. Nonco mpliance w ith HUD’s  regu lat ions
in 24 CF R part 135 may  res u lt  in s anct ions , 
ter minat ion o f th is cont ract  fo r defau lt , and  
debar ment  o r sus pens ion  fro m fu tu re HUD 
assisted contracts. 

G. W ith res pect  to work perfo r med  in
connect ion  with s ect ion 3 covered Ind ian  
hous ing ass istance, sect ion  7(b) o f the Ind ian  
Self- Deter minat ion  and  Educat ion  Ass istance 
Act  (25 U. S. C. 450e) als o  app lies  to  the work  
to  be perfo r med  under th is cont ract . Sect ion  
7(b) requ ires that  to  the g reatest  ex- tent  
feas ib le (i) p reference and  opportun it ies fo r 
train ing and  e mploy ment  shall be g iven to  
Ind ians , and (ii) p reference in  the award  o f  
cont racts  and  subcontracts  s hall be g iven  to  
Ind ian  o rgan izat ions  and  Ind ian-owned  
Econo mic Enterpris es . Part ies  to  th is  cont ract  
that are s ub ject to the p rov is ions  o f s ect ion  
3 and  s ect ion  7(b) agree to  co mply  with  
sect ion  3 to  the ma ximu m e xtent  feas ib le, but  
no t in  derogat ion  o f co mpliance with  s ect ion  
7(b). 

§ 135.40 Providing other economic opportunities. 

(a) General . In  accordance with  the
find ings  o f the Congress , as s tated  in  s ect ion  
3, that  other econo mic opportun it ies  o ffer an  
effect ive means  o f e mpowering  lo w-inco me  
persons , a  recip ien t  is  encouraged  to  
undertake effo rts  to  p rov ide to  low-inco me  
persons  econo mic opportun it ies  other than  
train ing, e mploy ment , and con t ract awards , 
in  connect ion  with  s ect ion  3 covered  
assistance. 

(b) Other training and employment related
opportunities. Other economic opportun it ies   to   
train  and  employ section 
3 residents include, but need not be limited 
to, use of ‘‘upward mobility ’’, ‘‘bridge’’ and 
trainee positions to fill vacancies; hiring 
section 3 residents  in 
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management and maintenance positions 
within other housing developm ents; and 
hiring section 3 residen ts in part-tim e 
positions . 

(c) Other business related  econo mic
opportuni ties. (l) A  recip ient  o r cont racto r 
may  prov ide econo mic opportun it ies  to  
estab lis h, stab ilize o r e xpand  s ect ion  3  
bus iness  concerns , includ ing
microenterp ris es . Such opportun it ies  include, 
bu t are no t  limited  to  the fo r mat ion  o f s ect ion  
3 jo in t  ventures, financial s up- port  fo r 
affiliat ing  w ith  franch is e develop ment , us e o f 
labor on ly  con t racts  fo r bu ild ing  t rades , 
purchase o f sup- p lies  and  materials  fro m 
hous ing  au thority  res ident -owned  bus iness es , 
purchase o f materials  and  s upp lies  fro m P HA  
res ident -owned  bus inesses  and  us e o f 
p rocedures  under 24 CF R part 963 regard ing  
HA contracts  to  HA res ident - owned  
bus iness es . A  recip ien t o r con- t racto r may  
e mploy  these methods  d irect ly  o r may  
prov ide incent ives  to  non-sect ion  3  
bus iness es to ut ilize s uch methods  to p rov ide 
other econo mic opportun it ies  to  lo w-inco me  
persons. 

(2) A section  3  joint  venture means  an
associat ion  o f bus iness concerns , one o f  
which  qualifies  as  a s ect ion  3 bus iness  
concern , fo r med  by  written  jo int  ven tu re  
agree ment  to  engage in  and  carry  ou t  a  
specific  bus iness  venture fo r which  purpose  
the bus iness  concerns  co mbine their effo rts,  
res ources , and  s kills  fo r jo in t  p ro fit, but  not  
necess arily on a cont inu ing o r per manent  
bas is fo r conduct ing  bus iness  generally , and  
for which the section 3 business concern : 

(i) Is  res pons ib le fo r a  clearly  defined
port ion  o f the work to  be  perfo r med  and  
ho lds  manage ment  res pons ib ilit ies  in  the  
joint venture; and 

(ii) Perfor ms  at  least  25 percent  o f the
work and  is  cont ractually  ent it led to  
compensat ion proport ionate to its work. 

Subpart C [Reserved] 

Subpart D—Complaint and 
Compliance Review 

§ 135.70   General. 

(a) Purpose. The purpos e o f th is s ub- part
is  to  estab lish  the p rocedures  fo r hand ling  
co mplain ts  alleg ing non- co mpliance with  
the regulat ions of  this 
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part, and the procedures govern ing the 
Assistant Secretary ’s review of a recipient ’s 
or contracto r’s compliance with the 
regulat ions in this part. 

(b) Defini tions. For purposes  o f th is
subpart: 

(1) Complain t means an  allegat ion  o f
nonco mpl iance with  regu lat ions o f th is part  
made  in  the  form  described   in 
§ 135.76(d). 

(2) Complainant  means  the party  which
files  a co mplain t  w ith  the Ass istant  Secretary  
alleg ing  that  a recip ient o r cont racto r has  
failed  o r re- fus ed  to  co mply  with  the 
regulat ions in this part. 

(3) Noncompliance with section  3 means
failu re by a recip ient  o r cont racto r to co mply  
with the requirem ents of this part. 

(4) Respondent  means  the recip ient  o r
cont racto r against which  a co mplain t  o f 
nonco mpl iance has been  filed . The ter m 
‘‘recip ient ’’ s hall have the mean ing  s et  fo rth  
in § 135.7 , which includes PHA and IHA. 

§ 135.72 Cooperation in achieving compliance. 

(a) The Ass is tant  Secretary recogn izes
that  the success o f ens uring  that  sect ion 3  
res idents  and  s ect ion  3  bus iness  concerns  
have the opportun ity to  app ly  fo r jobs and to  
b id  fo r cont racts  generated  by  covered  HUD 
financial ass istance depends  upon the 
cooperat ion  and  ass istance o f HUD 
recip ien ts  and  their cont racto rs  and  
subcon tracto rs . A ll recip ients  shall cooperate 
fu lly  and  p ro mpt ly  with  the Ass istant  
Secretary  in  s ect ion  3 co mpliance rev iews , in  
inves t igat ions  o f allegat ions  o f non- 
co mpl iance made under § 135.76, and  with  
the d ist ribut ion  and  co llect ion  o f data and  
in for mat ion  that the Ass is t - ant Secretary  
may  requ ire in  connect ion  with  ach iev ing  the 
economic object ives of section 3. 

(b) The recip ient  s hall refrain  fro m
entering  into  a cont ract  w ith  any
con- t racto r after not ificat ion  to
the recip ien t by  HUD that  the
contracto r has been  found  in
v io lat ion  o f the regu lat ions  in
th is  part . The p rov is ions  o f 24
CF R part  24 app ly  to the
e mploy ment, engage ment  o f
serv ices , award ing  o f con t racts
or fund ing  o f any  cont racto rs  o r
subcontracto rs  during  any period
of debar ment , s uspens ion  o r
otherwis e in- eligib le status. 

§ 135.74

§ 135.74 Section 3 compliance review procedures. 

(a) Compliance reviews by Assistant
Secretary. The Ass istant  Secretary s hall  
period ically  conduct  s ect ion  3  co mpliance  
rev iews  o f selected  recip ien ts  and  cont racto rs  
to  deter mine whether thes e recip ien ts  are in  
compliance with the regulat ions in this   part. 

(b) Form o f co mpl iance review. A s ect ion
3 co mpliance rev iew shall cons is t o f a  
co mprehens ive analys is  and  evaluat ion  o f the  
recip ien t ’s  o r con t racto r’s  co mpliance with  
the requ ire ments and  ob ligat ions  imposed  by  
the regu lat ions o f th is  part, includ ing  an  
analys is  o f the e xten t to  which  s ect ion  3  
res idents  have been  h ired  and  sect ion  3  
bus iness  concerns  have been  awarded  
cont racts  as a resu lt  o f the methods  
undertaken  by  the recip ient  to  ach ieve the  
e mploy ment, cont ract ing and  o ther econo mic  
object ives of section  3. 

(c) Where compl iance review reveals
nonco mpl iance wi th  section  3  by recipien t  or  
contractor. W here the s ect ion  3 co mpliance  
rev iew reveals  that  a  recip ient  o r con t racto r  
has  no t co mplied  w ith  s ect ion 3, the  
Ass istant  Secretary s hall no t ify the recip ient  
o r con t racto r o f its s pecific  deficiencies in  
co mpl iance with  the regu lat ions  o f th is  part ,  
and  s hall adv is e the recip ien t  o r cont racto r o f   
the means  by which thes e deficiencies  may  
be corrected . HUD s hall conduct a  fo llow-up  
rev iew with the recip ient  o r cont racto r to  
ens ure that  act ion  is   being  taken  to  correct  
the  deficiencies. 

(d) Continuing noncompliance by recipient
or con tractor. A cont inu ing  failu re o r refus al  
by  the recip ient  o r con- t racto r to  co mply  
with  the regu lat ions in  th is  part  may  resu lt in  
the app licat ion  o f s anct ions  specified  in  the  
con- t ract  th rough  which  HUD ass istance is  
p rov ided , o r the app licat ion  o f s anct ions  
specified  in  the regu lat ions  govern ing  the  
HUD progra m under which  HUD financial  
ass istance is p rov ided. HUD will not ify the  
recip ien t  o f any  con t inu ing  failu re o r refus al  
by  the cont racto r to co mply  with the  
regu lat ions  in  th is  part  fo r poss ib le act ion  
under any  p rocure ment  cont ract  between  the  
recip ien t and the contracto r. 
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Debarm ent , suspension and limited denial of 
participat ion pursuant to HUD’s regulat ions 
in 24 CFR part 24, where appropriate, may 
be applied to the recipient or the  contracto r. 

(e) Conducting  compliance review before the
award  o f assistance. Sect ion 3 co mpliance 
rev iews  may  be conducted  be- fo re the award  
o f cont racts , and es pecially  where the 
Ass istant  Secretary has  reas onab le g rounds  
to  believe that  the recip ien t  o r cont racto r w ill  
be un- ab le o r unwil ling  to co mply  with the 
regulat ions in this part. 

(f) Consideration  o f co mplaints during
co mpl iance review. Co mplain ts  alleg ing  
nonco mpl iance with  sect ion 3, as p ro- v ided  
in §  135.76, may  also be cons idered  during  
any  co mpliance rev iew con- ducted  to  
deter mine the recip ien t ’s  confor mance with  
regulat ions in this part. 

§ 135.76 Filing and processing com- plaints. 

(a) Who may fi le  a  complaint . The
fo llowing  ind iv iduals  and  bus iness  concerns  
may , pers onally  o r th rough  an  authorized  
repres entat ive, file  with  the Ass istant  
Secretary  a co mplain t  alleg ing  
noncompliance with section 3: 

(1) Any s ect ion 3 res ident  on  behalf o f
h ims elf o r hers elf, o r as  a representat ive o f 
persons  s imilarly  s ituated, s eeking  
e mploy ment, t rain ing  o r other econo mic  
opportun it ies  generated  fro m the expenditu re 
o f s ect ion  3 covered  ass istance with  a 
recip ien t o r con t racto r, o r by  a representat ive 
who  is  not  a  s ect ion  3 res ident  but  who  
represents one or more section 3 residents; 

(2) Any s ect ion 3 bus iness concern on
behalf o f itself, o r as  a repres entat ive o f o ther 
sect ion  3 bus iness  concerns  s imilarly  
situated, seeking  cont ract  opportun it ies  
generated  fro m the expenditu re o f s ect ion  3  
covered  ass istance fro m a recip ient o r 
cont racto r, o r by  an ind iv idual representat ive 
of section 3 business concerns . 

(b) Where to  fi le  a  compla int . A co m-
p laint  must  be filed w ith the Ass istant  
Secretary  fo r Fair Hous ing  and  Equal 
Opportun ity , Depart ment o f Hous ing  and  
Urban Developm ent , Washington , DC, 20410. 

(c) Time o f fil ing . (1) A  co mplain t must
be received  not  later than  180 days   fro m  the  
date  of  the  action   or 
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omiss ion upon which the complain t is based, 
unless the time for filing is ex- tended by the 
Assistant Secretary for good cause shown. 

(2) W here a co mplain t  alleges  non-
co mpl iance with  sect ion  3 and  the 
regu lat ions  o f th is  part  that  is  cont inu ing , as  
manifested  in  a nu mber o f inciden ts  o f 
nonco mpl iance, the co mplain t   wil l be t ime ly  
if filed  with in  180 days  o f the last  alleged  
occurrence of noncompliance. 

(3) W here a co mplain t contains in -
co mplete in fo r mat ion , the Ass is tant  
Secretary  shall request  the needed  in -  
fo r mat ion  fro m the co mplainant . In   the event  
th is  in fo r mat ion  is  not  fu rn is hed  to  the  
Ass istant  Secretary  with - in s ixty (60) days  
o f the date o f the re- quest , the co mplain t  
may be closed. 

(d) Conten ts o f complaint—( 1) Writ ten
co mplaints. Each  co mplaint  must  be in  
writ ing , s igned  by  the co mplainant ,  and  
include: 

(i) The complainant ’s name and ad- dress;
(ii) The na me and address  o f the

respondent; 
(iii) A des cript ion o f the acts o r o miss ions

by  the respondent  that  is  s u fficient  to  in fo r m 
the Ass istant  Secretary  o f the natu re and  date  
of the alleged noncompliance. 

(iv) A co mplainant  may prov ide in -
fo r mat ion  to  be con tained  in  a co m- p lain t  by  
telephone to  HUD or any   HUD Fie ld  Office,  
and  HUD will reduce the in for mat ion  
p rov ided  by  telephone to  writ ing  on  the  
p rescribed co mplain t fo r m and  s end the fo r m 
to the complainant for signature. 

(2) Amendment of complaint . Com- plaints
may be reasonab ly and fairly amended at any 
time. Such amendm ents may include, but are 
not limited to, amendm ents to cure, technical 
defects or omiss ions , includ ing failu re to sign 
or affirm a complain t, to clarify   or amplify 
the allegat ions in a com- plaint , or to join 
additional or substitute respondents . Excep t 
for the purposes of notify ing respondents , 
amended complaints will be considered as 
having been made as of the original filing 
date. 

(e)  Resolution of complaint by recipient. 
(1) W ith in ten  (10) days  o f t imely  filing  o f a
complaint that contains    complete
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inform at ion (in accordance with para- graphs 
(c) and (d) of this section), the Assistant
Secretary shall determine whether the
complainan t alleges an action or omiss ion by
a recip ient or the recip ient ’s contracto r that if
proven qualifies as noncompliance with
section 3. If a determinat ion is made that
there is an allegat ion of noncompliance with
section 3, the complaint shall be sent to the
recip ien t for resolut ion . 

(2) If the recip ient believes that  the
co mplain t  lacks merit , the recip ient  must  
no t ify  the Ass is tant  Secretary  in  writ ing  o f 
th is  reco mmendat ion with s upport ing  
reasons , w ith in  30 days o f the date o f receipt  
o f the co mplain t. The deter minat ion  that a  
co mplain t  lacks mer it is  reserved to the 
Assistant Secretary . 

(3) If the recip ien t deter mines  that  there is
merit  to  the co mplain t , the recip ien t  will have 
sixty  (60) days  from the date o f receipt  o f the 
co mplain t  to  reso lve the mat ter w ith the 
co mplain - an t. A t the exp irat ion  o f the 60-
day  period , the recip ient  mus t not ify the 
Ass istant  Secretary  in  wr it ing  whether a 
res o lu t ion  o f the co mplain t  has  been  reached . 
If res o lut ion  has  been  reached, the 
no t ificat ion must  be s igned  by  both the 
recip ien t and the co mplainan t , and  must  
su mmar ize the ter ms o f the reso lu t ion  
reached between the two parties . 

(4) Any reques t  fo r an  extens ion  o f the 60-
day  period by the recip ient must  be 
sub mit ted  in  wr it ing  to  the Ass ist - ant  
Secretary , and must  include a s tatement  
explain ing the need for the extens ion . 

(5) If the recip ient is unab le to re- s o lve
the co mplain t  w ith in  the 60-day  period  (o r 
more if extended  by the Ass istant Secretary ), 
the co mplain t  shall be referred  to  the 
Assistant Secretary for handling . 

(f) In formal reso lu tion  o f co mplaint  by
Assistant Secretary—(1) Dismissal  o f com- 
plain t . Upon receipt  o f the recip ien t ’s  writ ten  
reco mmendat ion  that  there is  no  merit  to  the 
co mplain t , o r upon  failu re o f the recip ient  
and  co mplainan t to  reach  reso lut ion , the 
Ass istant  Secretary  s hall rev iew  the 
co mplain t  to  deter mine whether it  p resents  a  
valid  allegat ion  o f nonco mpliance with  
sect ion  3. The Ass istan t  Secretary  may  
conduct  fu rther invest igat ion  if  dee med   
necessary.   Where   the  com- 
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plaint fails to present a valid allegat ion of 
noncompliance with section 3, the Assistant 
Secretary will dismiss the complaint withou t 
further action. The Assistant Secretary shall 
notify the complainan t of the dismissal of the 
complaint and the reasons for the dismissal . 

(2) In formal resolution. W here the
allegat ions  in a complain t  on their face, o r as  
a mplified  by  the state ments  o f the 
co mplainan t , p res ent  a  valid  allegat ion  o f 
nonco mpl iance w ith s ect ion 3, the Ass is tant  
Secretary  wil l at tempt , th rough  in for mal  
methods , to  obtain  a vo luntary and just  
res o lu t ion  o f the co mplain t . W here at tempts  
to  reso lve the co mplain t  in fo r mally  fail, the 
Ass istant  Secretary  wil l impos e a res o lu t ion  
on  the recip ient  and  co mplainant . Any  
res o lu t ion  impos ed  by  the Ass ist - ant  
Secretary  wil l be in  accordance with  
requ ire ments  and  p rocedures  concern ing  the 
impos it ion o f sanct ions o r reso lu t ions  as s et  
fo rth  in  the regu lat ions  govern ing  the HUD 
progra m under which  the s ect ion  3 covered  
assistance was provided . 

(3) Effective da te o f in formal  resolution .
The impos ed  reso lut ion  wil l become  
effect ive and b ind ing  at the e xp irat ion  o f 15  
days  fo llowing  not ificat ion  to  recip ient  and  
co mplainan t  by  cert ified  mail  o f the impos ed  
res o lu t ion , un less  either party  appeals  the  
res o lu t ion  before the e xp irat ion  o f the 15  
days . Any appeal shall be in writ ing to  the  
Secretary  and s hall include the bas is  fo r the  
appeal. 

(g) Sanctions. Sanct ions that  may  be
impos ed  on  recip ients  that  fail to co m- p ly  
with  the regu lat ions o f th is part include  
debar ment, s uspens ion  and  limited den ial o f  
participat ion in HUD pro- grams. 

(h) Investigat ion o f complaint . The
Ass istant  Secretary  res erves  the right  to  
inves t igate a co mplain t  d irect ly  when , in  the  
Ass istant  Secretary ’s d is cret ion , the  
inves t igat ion  would  fu rther the purposes  o f  
section 3 and this part. 

(i) Intimidatory or retaliatory acts 
prohibited . No recip ient  o r other pers on s hall  
int imidate, th reaten , coerce, o r d is criminate  
against  any  pers on  o r bus iness becaus e the  
person  o r bus iness  has made a co mplaint ,  
test ified , ass isted  o r part icipated  in  any  
manner in  an  invest igat ion, p roceed ing, o r  
hearing  under  this  part.  The  identity   of 
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complainan ts shall be kept confiden t ial 
except to the exten t necessary to carry out the 
purposes of this part, includ ing the conduct 
of any investigat ion , hearing or judicial 
proceed ing arising thereunder. 

(j) Judicial  relief. Noth ing  in  th is  s ub- part
D precludes  a sect ion  3 res ident  o r s ect ion  3  
bus iness  concern ing  fro m e xe rcis ing  the 
right , which  may  other- w is e be availab le, to  
seek redress  d irect ly  th rough  jud icial 
procedures . 
(Approved  by  the Office o f Manage ment  and  
Budget under control number 2529–0043) 

Subpart E—Reporting and Recordkeeping 

§ 135.90   Reporting. 

Each recip ient which receives direct ly 
from HUD financial assistance that is subject 
to the requirements of this part shall submit 
to the Assistant Secretary an annual report in 
such form and with such inform at ion as the 
Assistant Secretary may request, for the 
purpose of determin ing the effect iveness of 
section 3. Where the pro- gram provid ing the 
section 3 covered assistance requires 
submiss ion of an annual perfo rmance report, 
the section 

3 report will be submitted with that annual 
perform ance report . If the pro- gram 
provid ing the section 3 covered assistance 
does not require an annual perform ance 
report, the section 3 re- port is to be 
submitted by January 10  of each year or 
within 10 days of project complet ion , 
whichever is earlier. All reports submitted to 
HUD in accordance with the requirements of 
this part will be made availab le to the public. 

(Approved  by  the Office o f Manage ment  and  
Budget under control number 2529–0043) 

§ 135.92 Recordkeeping and access to records. 

HUD shall have access to all 
records , reports, and other 
documents or items of the recip ien t 
that are maintained to demonst rate 
compliance with the requirem ents 
of this part, or that are maintained 
in accordance with the regulat ions 
govern ing the specific HUD 
program under which section 3 
covered assistance is provided or 
otherwis e made availab le to the 
recip ien t or con- tractor. 

24 CFR Subtitle B, Ch. I (4–1–03  Edition) 

APPENDIX TO 
PART 135 

I . Examples o f Efforts To  Offer Training  and  
Employment  Opportunit ies to  Section  3  
Residents 

(1) Entering into ‘‘first source’’ hiring
agreements with organizat ions represent ing 
Section 3 residents . 

(2) Sponsoring a HUD-cert ified ‘‘Step-
Up’’ employment and training program for 
section 3 residents. 

(3) Establish ing training programs , which
are consistent with the requirements of the 
Department of Labor, for public and Indian 
housing residents and other section 3 
residents in the building trades. 

(4) Advert is ing the training and
employm ent positions by distribut ing flyers 
(which identify the positions to be filled , 
the qualificat ions required , and where to 
obtain additional inform at ion about the 
applicat ion process) to every occupied 
dwelling unit in the housing developm ent 
or developm ents where category 1 or 
category 2 persons (as these terms are 
defined in § 135.34) reside. 

(5) Advert is ing the training and
employm ent positions by posting flyers 
(which identify the positions to be filled , 
the qualificat ions required , and where to 
obtain additional inform at ion about the 
applicat ion process) in the common areas or 
other prominent areas of the housing 
developm ent or developm ents. For HAs, 
post such advert is ing in the housing 
developm ent or developm ents where 
category 1 or category 2 per- sons reside; 
for all other recip ien ts , post  such 
advert is ing in the housing developm ent or 
developm ents and transitional housing in 
the neighborhood or service area of the 
section 3 covered project . 

(6) Contact ing residen t councils , residen t
management corporat ions , or other resident 
organizat ions, where they exist, in the 
housing developm ent or developm ents 
where category 1 or category 2 persons 
reside, and community organizat ions in 
HUD-ass is ted neighborhoods , to request 
the assistance of these organizat ions in 
notify ing residents of the train ing and 
employm ent positions to be filled . 

(7) Sponsoring (schedu ling , advertis ing ,
financing or provid ing in-kind services ) a 
job inform at ional meet ing to be conducted 
by an HA or contracto r representat ive or 
representat ives at a location in the housing 
developm ent or developm ents where 
category 1 or category 2 persons reside or 
in the neighborhood or service area of the 
section 3 covered project . 

(8) Arrang ing assistance in conducting
job interv iews and complet ing job 
applicat ions for residents of the housing 
developm ent or developm ents where 
category 1 or category 2 
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persons res ide and  in  the neighborhood or 
serv ice area in which  a s ect ion  3 p ro ject  is  
located . 

(9) Arrang ing fo r a  locat ion  in the hous ing
develop ment  o r develop ments  where 
category  1 pers ons  res ide, o r the 
neighborhood  or serv ice area o f the p ro ject , 
where job app licat ions  may  be delivered to  
and  co llected  by  a recip ient  o r cont racto r 
representat ive  or represen tat ives . 

(10) Conduct ing  job interv iews  at the
hous ing  develop ment  o r develop ments  where 
category 1 o r category  2 pers ons res ide, o r at  
a  locat ion  with in  the neighborhood  or s erv ice 
area of the section 3 covered project . 

(11) Contact ing  agencies  ad min istering
HUD Youthbu ild  p rogra ms, and reques t ing  
their ass istance in  recru it ing  HUD 
Youthbu ild  p rogra m part icipants  fo r  the 
HA’s  o r cont racto r’s  t rain ing  and  
employm ent positions. 

(12) Consu lt ing  with  State and  local
agencies ad min istering t rain ing p rogra ms  
funded th rough  JTPA or JOBS, p robat ion  
and paro le agencies , une mploy ment  
co mpens at ion  p ro- g ra ms , co mmunity  
o rgan izat ions  and  other o fficials  o r 
o rgan izat ions to  ass is t  with  recru it ing  Sect ion  
3 res iden ts fo r the HA ’s o r cont racto r’s  
training and employm ent positions . 

(13) Advert is ing  the jobs to  be filled
th rough the local media, such as co mmunity  
telev is ion networ ks, newspapers o f general 
circu lat ion, and radio advert is ing. 

(14) Employ ing  a job  coord inato r, o r
cont ract ing  w ith  a bus iness  concern  that  is  li-  
cens ed  in  the field  o f job  p lace ment  
(p referab ly  one o f the sect ion  3 bus iness  
concerns  ident ified  in part  135), that w ill  
undertake, on  behalf o f the HA, o ther 
recip ien t  o r con- t racto r, the effo rts  to  match  
elig ib le and  qualified  s ect ion  3 res idents  with  
the t rain ing and  e mploy ment  pos it ions that  
the HA  or contracto r intends to  fill. 

(15) For an  HA, employ ing  sect ion  3
res idents  d irect ly  on  either a  permanent  o r a  
temporary  bas is to perfo rm  work  generated  
by sect ion 3 ass istance. (Th is type o f 
employment  is referred to  as  ‘‘fo rce  account  
labor’’ in  HUD’s  Ind ian  hous ing regu lat ions. 
See 24 CFR 905.102, and § 905.201(a)(6).) 

(16) Where there are more qualified section
3 res idents than there are pos it ions  to  be 
filled , main tain ing  a file  o f elig ib le qualified  
sect ion  3 res idents  fo r futu re e mploy ment  
positions . 

(17) Undertaking  job couns eling, educat ion
and  related  p rogra ms  in  ass ociat ion  with  
local  educat ional institut ions . 

(18) Undertaking  such  con t inued  job  
train ing  effo rts as  may  be necess ary  to  ensure 
the cont inued  e mploy ment  o f s ect ion  3  
res idents  p rev ious ly  h ired  fo r e mploy ment  
opportun it ies . 

(19) After s elect ion  o f b idders  but  p rio r to
execu t ion  o f con t racts, incorporat ing  into   the 
contract a negotiated provis ion for a spe 
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cific number of public housing or other section 3 
residents to be trained or employed on the section 3 
covered assistance. 
(20) Coord inat ing  p lans  and

imple mentat ion  o f econo mic develop ment  
(e.g ., job t rain ing  and  p reparat ion , bus iness  
develop ment  ass istance fo r res idents ) with  
the p lann ing  fo r hous ing and  co mmunity  
developm ent . 

II. Examples of Efforts To Award Contracts 
to Section 3 Business Concerns 

(1) Utilizing  p rocure ment  p rocedures  fo r
sect ion  3 bus iness  concerns  s imilar to  those  
p rov ided  in  24 CF R part  905  fo r bus iness  
concerns  owned by Nat ive A mericans  (s ee  
section III of this Appendix). 

(2) In  deter min ing  the respons ib ility  o f
po tent ial con t racto rs , cons ider their record  o f  
sect ion  3  co mpliance as  ev idenced  by  past  
act ions  and their cu rrent  p lans fo r the  
pending contract. 

(3) Contact ing  bus iness  ass istance  
agencies , minority  cont racto rs ass ociat ions  
and  co mmunity  o rgan izat ions  to  in fo r m the m 
of cont ract ing  opportun it ies  and request ing  
their ass istance in  ident ify ing  s ect ion  3  
bus iness es  which  may  s o licit  b ids  o r  
p ropos als  fo r con t racts  fo r wor k in  
connect ion with section 3 covered assistance. 

(4) Advert is ing  cont ract ing opportun it ies
by  post ing not ices, which  p rov ide general in -  
fo r mat ion  about  the work to  be cont racted  
and  where to obtain add it ional in fo r mat ion,  
in the co mmon areas  o r other p ro minent  
areas o f the hous ing develop ment  o r  
develop ments  owned  and  managed  by  the  
HA. 

(5) For HAs , contact ing  res iden t councils ,
res ident  manage ment  corporat ions , o r o ther  
res ident  o rgan izat ions , where they e xist , and  
request ing  their ass istance in  iden t ify ing  
category 1 and category 2 business concerns. 

(6) Prov id ing  writ ten  not ice to  all known
sect ion  3  bus iness  concerns  o f the  
cont ract ing  opportun it ies . Th is  not ice s hou ld  
be in  su fficien t t ime to  allo w the sect ion  3  
bus iness concerns to  respond  to the b id  
invitat ions or request for proposals . 

(7) Following up with  s ect ion  3 bus iness
concerns  that  have e xpress ed  interest  in  the  
cont ract ing  opportun it ies  by   contact ing  the m 
to  p rov ide add it ional in fo r mat ion on  the  
contract ing opportun it ies . 

(8) Coord inat ing  p re-b id  meet ings  at  which
sect ion  3 bus iness  concerns  cou ld be in -  
fo r med  of upco ming  cont ract ing  and  
subcontract ing opportun it ies . 

(9) Carry ing  out  works hops  on cont ract ing
procedures  and s pecific  cont ract  
opportun it ies  in a t ime ly  manner s o that  
sect ion  3  bus iness  concerns  can  take  
advantage o f upco ming  cont ract ing  
opportun it ies , w ith  s uch  in for mat ion being  
made availab le in  languages  other than  
Englis h where appropriate. 
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(10) Advis ing  sect ion  3 bus iness concerns
as  to  where they  may  s eek ass istance to  
overco me limitat ions  s uch  as  inab ility  to  
ob tain  bonding , lines  o f cred it , financing , o r 
insurance. 

(11) Arrang ing  so licitat ions , t imes  fo r the
presentat ion  o f b ids, quant it ies , 
specificat ions , and  delivery  schedu les  in  
ways  to  facilitate the part icipat ion  o f s ect ion  
3 business concerns . 

(12) W here appropriate, b reaking  out  con-
tract  wor k ite ms in to  econo mically  feas ib le 
un its to facilitate part icipat ion by  sect ion  3  
business concerns. 

(13) Contact ing  agencies  ad min istering
HUD Youthbu ild  p rogra ms , and  no t ify ing  
these agencies o f the con t ract ing  
opportun it ies . 

(14) Advert is ing  the con t ract ing  
opportun it ies th rough  t rade associat ion  
papers and news letters , and  th rough the local 
media, s uch  as  co mmunity  telev is ion  
networks , news papers o f general circu lat ion , 
and radio advert is ing . 

(15) Develop ing  a lis t o f elig ib le sect ion  3
business concerns. 

(16) For HAs, participat ing in the
‘‘Contract ing with Resident -Owned 
Businesses’’ program provided under 24 CFR 
part 963. 

(17) Es tab lish ing o r sponsoring  p rogra ms
des igned  to ass ist  res idents  o f pub lic o r 
Ind ian  hous ing  in  the creat ion  and  
developm ent of residen t -owned businesses . 

(18) Es tab lish ing  nu merical goals  (nu mber
of awards  and  do llar a mount  o f cont racts ) 
fo r award  o f cont racts  to  s ect ion  3 bus iness  
concerns . 

(19) Support ing  bus inesses  which  p rov ide
econo mic opportun it ies  to  low inco me per- 
sons  by linking  the m to the support  s erv ices  
availab le th rough  the S mal l Bus iness  
Ad min ist rat ion  (S BA), the Depart ment o f 
Co m merce and comparab le agencies at  the 
State and local levels. 

(20) Encourag ing  financial inst itu t ions , in
carry ing  ou t  their respons ib ilit ies  under the 
Co m munity  Reinvest ment  Act , to p rov ide no  
o r low in teres t loans  fo r p rov id ing wor king  
capital and other financial business needs. 

(21) Act ively s upport ing  jo int  ventures
with section 3 business concerns . 

(22) Act ively  support ing  the develop ment
or maintenance o f bus iness  incubators  which  
assist Section 3 business concerns . 
III . Examples o f Procurement  Procedures That  

Provide for Preference for Section 3  Business  
Concerns 
This  Sect ion  III p rov ides  s pecific  

p rocedures  that  may  be fo llo wed  by  
recip ien ts and  cont racto rs  (co llect ively , 
referred  to as the ‘‘cont ract ing party ’’) fo r 
imple ment ing  the s ect ion  3 con t ract ing  
p reference fo r each  o f the co mpet it ive 
p rocure ment  methods  authorized  in  24 CF R 
85.36(d). 

(1) Small  Purchase Procedures. For s ect ion
3 covered  cont racts  aggregat ing no  more 
than  $25, 000, the methods s et  fo rth  in  th is  
para- graph 

24 CFR Subtitle B, Ch. I (4–1–03  Edition) 
(1) or the more fo r mal p rocedures  s et  fo rth

in  paragraphs  (2) and  (3) o f th is  Sect ion III
may be utilized . 

(i) Solicitation. (A) Quotat ions may  be
so licited  by  telephone, letter o r other 
in fo r mal p rocedure p rov ided  that the manner 
o f so licitat ion p rov ides  fo r part icipat ion  by  a 
reason- ab le nu mber o f co mpet it ive s ources . 
At  the t ime o f so licitat ion, the part ies must  
be in- formed of: 
—the section 3 covered contract to be award- 

ed with sufficient specificity; 
—the time within which quotations must be 

submitted ; and 
—the informat ion that must be submit ted with 

each quotation . 
(B) If the method des cribed  in  paragraph

(i)(A) is  ut ilized , there mus t  be an  atte mpt   to  
ob tain  quotat ions fro m a min imu m of th ree 
qualified  s ources in  o rder to  p ro mote 
co mpet it ion . Fe wer than  th ree quotat ions   are 
acceptab le when  the cont ract ing party has  
atte mpted , but  has  been  unab le, to obtain a 
su fficient nu mber o f co mpet it ive quotat ions . 
In  unus ual circu ms tances , the cont ract ing  
party  may  accept  the s o le quotat ion  received  
in  respons e to  a s o licitat ion  p rov ided  the 
p rice is  reas onab le. In  all cas es , the 
cont ract ing  party  s hall docu ment  the 
circu mstances  when  it  has  been  unab le to  
obtain at least three quotations . 

(ii) Award . (A) W here the sect ion  3
covered  cont ract  is  to  be awarded  bas ed  upon  
the lowest  p rice, the con t ract  s hall be 
awarded   to  the qualified  sect ion  3 bus iness  
concern  with  the lowest  res pons ive 
quotat ion , if it  is  reas onab le and  no  more  than  
10  percen t  h igher than  the quo tat ion  o f the 
lowest  res pons ive quotat ion  fro m any  
qualified  s ource. If no  res pons ive quotat ion  
by  a qualified  s ect ion  3 bus iness  concern  is  
with in  10 percent  o f the lowest  res pons ive 
quotat ion  fro m any  qualified  source, the 
award  shall be made to  the source with  the 
lowest quotation . 

(B) W here the s ect ion  3 covered  con t ract  is
to be awarded  bas ed  on  facto rs  o ther than  
p rice, a request  fo r quo tat ions  shall be iss ued  
by  develop ing the part icu lars o f the 
so licitat ion , includ ing a rat ing s yste m for the 
ass ign ment  o f po ints  to  evaluate the merits  o f 
each quo tat ion . The so licitat ion s hall ident ify  
all facto rs  to be cons idered , includ ing p rice 
o r cost . The rat ing  sys te m s hall p ro - v ide fo r 
a  range o f 15 to  25 percen t  o f the total 
nu mber o f availab le rat ing  po ints  to  be s et  
as ide fo r the p rov is ion  o f p reference fo r 
sect ion  3 bus iness  concerns . The purchas e 
o rder s hall be awarded to  the res pons ib le 
fir m whos e quotat ion is  the most  
advantageous , cons idering p rice and all other 
factors specified in the rating system. 

(2) Procurement by sealed bids (Invitations for
Bids). Preference in the award of section 3 covered 
contracts that are awarded under a sealed bid (IFB) 
process may be provided as follows: 
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(i) Bids  shall be s o licited  fro m all
bus iness es (s ect ion 3 bus iness concerns , and  
non- s ect ion  3 bus iness  concerns ). An  award  
shall be made to  the qualified  s ect ion 3  
bus iness  concern  with  the h ighest  p rio rity  
ranking   and with  the lowest  res pons ive b id  if 
that bid— 

Pt. 146 

(A) is  with in the ma ximu m total cont ract
p rice es tab lis hed in  the cont ract ing  party ’s  
budget fo r the specific  p ro ject  fo r which  b ids  
are being taken, and 

(B) is not more than ‘‘X’’ higher than the
total bid price of the lowest responsive bid 
from any responsible bidder. ‘‘X’’ is 
determined as follows: 

x=lesser 
 When the lowest responsive bid is less than $100,000 10% of that bid or $9,000. 

When the lowest responsive bid is: 

At least $100,000, but less than $200,000 9% of that bid, or $16,000. 

At least $200,000, but less than $300,000 8% of that bid, or $21,000. 

At least $300,000, but less than $400,000 7% of that bid, or $24,000. 

At least $400,000, but less than $500,000 6% of that bid, or $25,000. 

At least $500,000, but less than $1 million 5% of that bid, or $40,000. 

At least $1 million, but less than $2 million 4% of that bid, or $60,000. 

At least $2 million, but less than $4 million 3% of that bid, or $80,000. 

At least $4 million, but less than $7 million 2% of that bid, or $105,000. 

$7 million or more 11⁄2% of the lowest responsive bid, with no dollar 
limit. 



Rv2 04.2020 

36 | P a g e

(ii) If no  res pons ive b id  by  a s ect ion  3 bus i-
ness  concern  meets  the requ ire ments  o f para- 
g raph  (2)(i)  o f th is  s ect ion, the cont ract  s hall 
be awarded  to  a res pons ib le b idder with  the 
lowest responsive bid. 

(3) Procurement    under   the   competitive
proposa ls method  o f procurement
(Request  for Proposals ( RFP) ). (i) For
contracts  and s ub- cont racts  awarded
under the co mpet it ive p ropos als  method
of p rocure ment  (24 CF R 85.36(d)(3 )),
a  Request  fo r Propos als  (RFP)  shall
iden t ify  all evaluat ion  facto rs  (and   their
relat ive importance) to be us ed to  rate
proposals . 

(ii) One of the evaluat ion  facto rs  s hall ad -
dress  both  the p reference fo r s ect ion  3 
bus iness concerns and  the acceptab ility o f the 
strategy  fo r meet ing  the g reatest  extent  
feas ib le requ ire ment  (s ect ion  3 st rategy), as  
d is - closed  in  p ropos als  s ub mitted  by  all 
bus iness concerns (s ect ion 3 and  non-s ect ion  
3 bus iness  concerns ). Th is  facto r s hall 
p rov ide fo r   a  range o f 15 to  25 percen t o f 
the total nu mber o f availab le po ints  to  be s et  
as ide fo r the evaluat ion  o f thes e t wo  
components . 

(iii) The co mponent  o f th is  evaluat ion  fac-
to r des igned  to  address the p reference fo r 
sect ion  3 bus iness  concerns  must  estab lish  a 
p reference fo r thes e bus iness concerns in  the 
o rder o f p rio rity  ranking  as  des cribed in  24  
CFR 135.36. 

(iv) W ith  respect  to  the second  co mponent
(the acceptab ility  o f the s ect ion  3 st rategy), 
the RF P s hall requ ire the d is clos ure o f the 
cont racto r’s  sect ion  3 st rategy  to co mply  
with  the s ect ion 3 t rain ing  and  e mploy ment  
p reference, o r cont ract ing  p reference, o r bo th , 
if app licab le. A  deter minat ion  o f the 
cont racto r’s  respons ib ility  wi ll include the 
sub miss ion  o f an  acceptab le s ect ion 3 st rat - 
egy . The cont ract  award  s hall be made to  the 
res pons ib le fir m (either s ect ion  3 o r non-sec- 
t ion 3 bus iness concern) whos e p roposal is  
determined  most  advantageous , considering 

price and all other factors specified in the 
RFP. 

PART 146—NONDISCRIMINATION ON THE 
BASIS OF AGE IN HUD PROGRAMS OR 

ACTIVITIES RE- CEIVING FEDERAL 
FINANCIAL ASSISTANCE 

Subpart A—General 

Sec. 
146.1  Purpose of the Age Discriminat ion 

Act  of 1975. 
146.3 Purpose of HUD’s age discriminat ion 

regulation . 
146.5    Applicabil ity of part. 
146.7    Definitions. 

Subpart B—Standards for Determining Age Discrimination 

146.11   Scope of subpart. 
146.13    Rules against age discriminat ion . 

Subpart C—Duties of HUD Recipients 

146.21   General responsibilit ies . 
146.23   Notice of subrecipien ts. 
146.25 Assurance of compl iance and recipi- 

ent assessment of age distinct ions . 
146.27   Informat ion requirements. 

Subpart D—Investigation, Settlement, and Enforcement 
Procedures 

146.31    Compliance reviews. 
146.33   Complaints. 
146.35   Mediation. 
146.37  Investigation . 
146.39   Enforcement procedures. 
146.41 Prohib it ion against intimidat ion or 

retaliat ion .
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   I .  Pay or Play Program Overview 

A. Purpose
The Pay or Play Program was established with Ordinance 2007-534 on July 1, 2007 and is
governed by Executive Order 1-7. The Pay or Play Program (POP Program) creates a more
level playing field and enhances fairness in the bid process between competing contractors
that choose to offer health benefits to their workforce and those who do not. The program also
recognizes and accounts for the fact that there are cost associated with health care of the
uninsured citizens of the Houston and Harris County area.

B. Program Elements

1. Covered contracts:

I.) Advertised after July 1, 2007 or which is executed on or after the effective date of this
Executive Order.

II.) Contracts valued at or above $100,000.00 (contract) and $200,000.00 (sub-contract)
including contingencies, amendments, supplemental terms and/or change orders.

III.) Professional Service, Construction, and Service type contracts.

2. Contracts not covered:

I.) Any contract in which the primary purpose is procurement of property, goods,
            supplies, and or equipment. 
       II.) An inter-governmental contract, inter-governmental agreement or purchasing    
            cooperative. 

3. Covered employees: This program applies to employees of a covered contractor or
subcontractor, including contract labor, who are over age 18, work at least 30 hours
per week and work any amount of time under a covered city contract or subcontract.

4. Pay or Play Option:

l“Pays” by contributing $1.00 per covered employee per regular hour for work

performed under the contract with the City; or 
       ll.)“Plays” by providing health benefits to covered employees. Health benefits must meet    
             or exceed the following standards: 

The employer will contribute no less than $150 per covered employee per
month toward the total premium cost.

The employee contribution, if any amount, will be no greater than 50% of the
monthly premium cost and no more than $150 per month.

*Note: (1)A contractor is deemed to have complied with section 5.4 of
E.O. 1-7 with respect to a covered employee who is not provided health
benefits if the employee refuses the benefits and the employee’s contribution
to the premium is no more than $40 per month. (2) If applicable the contractor
has the option to both Pay and Play.
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5. Exemptions/Waivers: The City of Houston will award a contract to a contractor that
neither Pays nor Plays only if the contractor has received an approved waiver (Form
POP-4 requested by City departments only).

6. Administration: Contractor performance in meeting Pay or Play program requirements
will be managed by the contracting department. The Office of Business Opportunity
(OBO) has administrative oversight of the program, including audit responsibilities
(department compliance). Questions about the program should be referred to the
Department POP Liaison an updated contact list is available on
http://www.houstontx.gov/obo/popforms.html or call Gracie Orr with the Office of

         Business Opportunity at 832-393-0633. 

II. Documentation and Reporting Requirements

A. Document that must be signed and returned to administering department
with the bid/proposal.

1.) City of Houston Pay or Play Program Acknowledgment Form (Form POP-1)
         acknowledges bidder/proposers’ knowledge of the program and its requirements, and 

  the intention to comply. 

B. Documents that must be signed and returned to administering department within a
period designated by the department’s Contract Administrator, upon notification of
low bidder or successful proposer status:

1.) Certification of Compliance with Pay or Play Program (Form POP-2)

*Note - Contractors that opt to “play” must provide proof of coverage, including
document from insurance provider, and names of covered employees.

2.) List of Subcontractors (Form POP-3)  

*Note- Review the affidavit statement at the bottom of this form for further important
POP Compliance information.

C. Contractors reporting requirements:

1.) Contractors that opt to Pay
          Provide monthly reports to administering department, detailing names of employees, 
          hours worked, exemptions (if any) and amount owed. (Form POP-5) 

     2.) Contractors that opt to Play 
          Provide  periodic  reports  to  the  contract  administrator  showing  proof  of  coverage  
          (insurance premium invoice or insurance card) reporting schedule will be determined by 
          administering department based on length of contract. (Form POP-7) 
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  3.) Employee Waiver Request 
       Contractor may request POP program waiver by submitting the request on POP-8 if the     
       employee is less than 18 years old, employee has other health coverage such as  
       through spouse or parents, or Medicare/Medicaid. 

*Note proof of coverage must be provided in the form of a copy of the employee’s
insurance card. (Remove social security numbers if applicable)

  4.) Contractors shall submit an initial report with the second invoice to the department. 
       Payments based on monthly reports are due to the contracting department with  
       submission of the following month’s invoice. Payments may be made out to the City of  
       Houston preferably via cashier check or business check. 

III. Compliance and Enforcement
The Office of Business Opportunity will audit program compliance. Contractors willfully violating or
misrepresenting POP program compliance will be subject to corrective and/or punitive action,
including but not limited to the assessment of fines and penalties and/or debarment. The Pay or
Play Program Requirements Form and all other POP Forms are available for downloading from
the City of Houston’s Website at  http://www.houstontx.gov/obo/popforms.html
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