Controller's Office
To the Honorable Mayor and City Council of the City of Houston:

I hereby certify, with respect to the money required for the contracts, agreements,
obligation or expenditure contemplated by the ordinance set out below that:

( Funds have been encumbered out of funds previously appropriated for such
purpose,

( ) Funds have been certified and designated to be appropriated by separate ordinance
to be approved prior to the approval of the ordinance set out below,

( ) Funds will be available out of current or general revenue prior to the maturity of
any such obligation.

( ) No pecuniary obligation is to be incurred as a result of approving the ordinance set
out below.

( ) That the money required for the expenditure or expenditures specified below is in
the treasury, in the fund or funds specified below, and is not appropriated for any
purposes.

( ) A certificate with respect to the money required for the expenditure or expenditures
specified below is attached hereto and incorporatéd hereby by this geference.

( )  Other - Grant Funds Available

" Qtcung_frth

Date: { D“Q\L‘I 2017 City Controller of the City of Houston
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City of Houston, Texas, Ordinance No. 2017 - S) 3 g

AN ORDINANCE APPROVING AND AUTHORIZING AN INTERLOCAL
AGREEMENT BETWEEN THE CITY OF HOUSTON AND HARRIS COUNTY FLOOD
CONTROL DISTRICT TO PROVIDE UP TO $10,660,000 IN COMMUNITY
DEVELOPMENT BLOCK GRANT DISASTER RECOVERY FLOOD EVENTS FUNDS
TO PERFORM VOLUNTARY PROPERTY BUYOUTS, DEMOLITION AND
RELOCATION OF FAMILIES WHO ARE ELIGIBLE PROPERTY OWNER
APPLICANTS IN THE TARGETED NEIGHBORHOODS OF BRAEBURN GLEN,
GLENBURNIE & CASHIOLA AND LANGWOOD; CONTAINING OTHER
PROVISIONS RELATING TO THE SUBJECT; AND DECLARING AN EMERGENCY.
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BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF HOUSTON, TEXAS:

Section 1. That the City Council hereby approves and authorizes the contract, agreement
or other undertaking described in the title of this Ordinance, in substantially the form as shown in
the document which is attached hereto and incorporated herein by this reference. The City
Secretary is hereby authorized to attest to all such signatures and to affix the seal of the City to
all such documents. The City Attorney is hereby authorized to take all actions necessary to
enforce legal obligations under said Contract without further authorization from City Council.

Section 2. That there exists a public emergency requiring that this Ordinance be passed
finally on the date of its introduction as requested in writing by the Mayor; therefore, this
Ordinance shall be passed finally on such date and shall take effect immediately upon its passage
and approval by the Mayor; however, in the event that the Mayor fails to sign this Ordinance
within five days after its passage and adoption, it shall take effect in accordance with Article V1,
Section 6, Houston City Charter,

PASSED AND ADOPTED this_ 2. 5" dayof Octe ey 2017,

APPROVED this 2. 5™ day Qm o \oﬁ\é 2017,

Mayor bf the City of Houston

Pursuant to Article VI, Section 6, Houston City Charter, the effective date of the
foregoing Ordinance is

d Clty Secretary s
(Prepared by Legal Dept. {4 Weﬁi " / ALAAL
(BIP/TE/07/06/17) Senior Assistant Clt)@/ ttorney

(Requested by Tom McCasland - Director, Housing and Community Development Department)
(L.D. File No. 0291600075002)
FUND REF: $10,660,000

Community Development Block Grant Disaster Recovery Flood Events (CDBG
DR2015 Flood Events) Fund 5000

g:betvordinancelorharrisctyfiood2017
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INTERLOCAL AGREEMENT 2017-083 3

THE STATE OF TEXAS §

§
COUNTY OF HARRIS  §

THIS INTERLOCAL AGREEMENT (“Agreement”) made and entered into
pursuant to Tex. Gov't. Code Ann., Chapter 791, Interlocal Cooperation Contracts
(Vernon, 1997) by and between the Harris County Flood Control District, (‘District’),
a special purpose district created by the Texas Legislature in 1937 and governed by
Harris County Commissioners Court and the City of Houston, (“City”) a municipal
corporation and home-rule city under the laws of the State of Texas, principally located in
Harris County, Texas, acting by and through its Housing and Community Development
Department, (“HCDD?”). Each of the District and the City is individually referred to herein
sometimes as a “Party,” and they are collectively referred to herein sometimes as the
“Parties.”

WITNESSETH:

WHEREAS, the District was organized, created and authorized by the Texas
Legislature in 1937 in response to devastating floods that struck the region in 1929 and
1935 to act as a duly constituted District of the County for the purpose of aiding, assisting
and acting on behalf of the County in the performance of its governmental functions to
promote the common good and general welfare of Harris County and to provide flood
damage reduction projects that work, with appropriate regard for community and natural
values; and

WHEREAS, the City's HCDD has among its duties the administration of the
Community Development Block Grant Program, authorized under Title | of the Housing
and Community Development Act of 1974, as amended (“Act”), and one of the primary
objectives of the programs authorized under the Act is the provision of decent housing
and a suitable living environment principally for persons of low and moderate income; and

WHEREAS, the City Council of the City of Houston (“City Council’) acting pursuant
to City of Houston Ordinance No. 2016-705 passed and approved on September 14,
2016, authorized the submission of an Action Plan for Disaster Recovery — 2015 Flood
Events (“Action Plan”), including an application for Community Development Block Grant
Disaster Recovery (‘CDBG-DR15") funds associated with the 2015 Flood Events, to the
United States Department of Housing and Urban Development (“HUD") pursuant to the
Act and later entered into a Grant Agreement with HUD (“Grant Agreement”) to receive
federal funding for a CDBG-DR15 Flood Events Project under the Act; and

WHEREAS, the Action Plan submitted as part of the Grant Agreement included a
Strategic Buyout Program for certain low and moderate income areas identified by HCDD
as eligible for funding under the Act, in compliance with federal regulations codified at 24
CFR Part 570, Billing Code: 4210-67 Department of Housing and Urban Development
[Docket No. FR-5938-N-01] (Pub. L. 114-113) (“Federal Register Notice June 9, 2016"),

|
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and other CDBG regulations and requirements applicable to the CDBG-DR15 Flood
Events; and

WHEREAS, the District is currently administering a Voluntary Buyout Program in
Harris County; and

WHEREAS, the primary goal of this Agreement is for the City to provide CDBG-
DR15 Flood Event funds in an amount not to exceed $10,660,000.00 to the District to
perform voluntary property buyout services to eligible property owner applicants in certain
neighborhoods of the City, including the purchase of structures in the floodplain, the
demolition and/or removal of structures, and relocation of eligible households pursuant to
the Harris County Relocation Assistance Regulations, pending Harris County
Commissioners Court approval, or the Uniform Relocation Assistance And Real Property
Acquisition Policies For Federal And Federally Assisted Programs, as amended by the
District’s policy to treat voluntary owners and mandatory owners equally for purposes of
housing supplement, with a cap of $31,000.00 for voluntary buyouts (‘Relocation
Assistance Policy”), as applicable to the Project (“Project”); and

WHEREAS, the District, among other things, will determine the eligibility and
provide a list of property owners in certain neighborhoods identified by HCDD, whose
property has been approved and deemed eligible based on Project requirements; and

WHEREAS, the neighborhoods/areas of interest (aligned with flood concentration
areas identified in the City’s Action Plan) identified by HCDD are Braeburn Glen,
Glenburnie & Cashiola, and Langwood; and

WHEREAS, the District will attempt to negotiate a purchase agreement with those
property owners whose property has been approved by the District for acquisition, that
outlines the terms and conditions of the sale of their property in compliance with the
Voluntary Buyout Program, and other applicable CDBG regulations and requirements that
govern the CDBG-DR15 Flood Events Program; and

WHEREAS, the total budget for the Project shall not exceed $10,660,000.00; and

WHEREAS, the Project will provide several benefits to the community, including;
relocating families to higher ground and out of harm’s way, eliminating future flood
damages and health and safety risks for owners and rescuers, reducing repetitive
subsidized flood insurance and federal disaster assistance, restoring floodplains to their
natural and beneficial function for storm water storage, creating open space with the
potential for community amenities (i.e. parks, gardens, playing fields, stormwater
detention, etc.), and eliminating the threat of flooding in the affected targeted areas; and

WHEREAS, the “Scope of Work” attached hereto as EXHIBIT B and incorporated
herein by reference, more particularly describes the Work to be performed by the District
which will be funded under this Agreement (“Work”); and

WHEREAS, the Work will be carried out in accordance with the CDBG-DR15 Flood
Events Program Standards and Requirements, including but not limited to those attached

-3
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hereto and incorporated herein under EXHIBIT D; and

WHEREAS, this federal Voluntary Property Buyout Project will reduce the number
of flood prone homes in low and moderate income areas of the City; and

WHEREAS, the City desires the competent performance of certain services more
fully described in this Agreement; and

WHEREAS, the City and the District have entered into this Agreement wherein the
District agrees to undertake planning, design, demolition and buyout of certain properties
in the areas identified above which were damaged in the 2015 Flood Events and
relocation of eligible households, during the term of this Agreement; and

WHEREAS, the above recitals are incorporated into this Agreement for all
purposes; and

WHEREAS, the City is acting pursuant to Chapter 373 and 374 of the Texas Local
Government Code.

NOW, THEREFORE, in consideration of the mutual covenants, agreements and
benefits to the District and the City, the Parties agree as follows:

ARTICLE |
Statement of Work

1.3 The District hereby agrees that, in consideration of the payment of the sum of an
amount not to exceed $10,660,000.00, as specified in EXHIBITS A and C, Project
Summary and Budget, respectively, it will competently perform or cause others to
competently perform all of the Work set forth in detail under EXHIBIT B, Scope of Work.
The District will acquire title to the properties in its own name and will maintain the
properties to the same degree and like manner as other similar properties within the
District, using its own equipment and personnel or contracts as appropriate and in
accordance with Project requirements.

1.2 The District represents that it has, or will obtain, at its sole expense, all personnel
required to facilitate the performance of the Work under this Agreement.

1.3 All Work to be done under this Agreement shall be performed or caused to be
performed by the District under its supervision and all personnel engaged in performing
said Work shall be fully qualified and shall have any licenses or permits required under
law to perform such Work.

1.4 The City and District acknowledge and agree that their representatives have
attended a pre-program meeting and have familiarized themselves with the materials
related to performance of the Work and compliance with the federal regulations that
govern this Project, including, but not limited to, the Act, the CDBG regulations set forth
at 24 CFR Part 570, Federal Register Notice dated June 9, 2016, applicable CDBG
regulations and requirements relating to the CDBG-DR15 Flood Events Voluntary Buyout
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Project, and Uniform Act of 1970 as amended, MWDBE, Section 3 Plan, and Federal
Labor Standards Requirements, portions of these last 4 requirements are set forth under
EXHIBITS E, H, |, and L, respectively.

1.5 The District shall utilize the funds awarded pursuant to this Agreement in
accordance with the Budget, attached hereto as EXHIBIT C.

1.6  The District understands that it shall be held to the auditing requirements of Office
of Management and Budget (‘OMB”) Circular No. A-133, “Audits of State, Local
Governments and Non-Profits.”

ARTICLE Il
Time of Performance

2:1 The term of this Agreement shall begin on the countersignature date of the City
Controller or approval by Harris County Commissioners Court, whichever occurs later,
and end on the date of the earlier to occur of a) the Closeout of the Project pursuant to
this Agreement, or b) five (5) years from the countersignature date of the City Controller
on this Agreement, unless sooner terminated as provided for in this Agreement. The
District acknowledges and agrees that any Work performed after the termination date of
this Agreement, unless an extension of time as provided for under Section 2.3 of this
Agreement has been granted, will be deemed to be gratuitously provided, and the City
shall have no obligation to pay for such Work unless the City Council approves an
agreement to do so in its sole discretion. Notwithstanding anything contained herein to
the contrary, the District shall have twenty-four (24) months from the date of
countersignature of the Agreement by the City Controller to acquire as many eligible
properties on a voluntary basis as possible until time expires or funds are depleted under
this Agreement, unless the Director in his sole discretion authorizes an extension for
acquisition in writing.

22  The Work to be performed under this Agreement shall be completed on or before
the date described in Section 2.1 hereinabove, or any later completion date permitted by
extensions granted by the Director under the terms of the 2015 Flood Events Program
Requirements.

2.3  This Agreement may be extended for up to six (6) months by the Director of HCDD
(“Director”), in his or her sole discretion, by written notice to District prior to the expiration
of the initial term hereof. Extensions in excess of six (6) months must be by formal
amendment and approved by the City Council of the City of Houston (“City Council”).
Prior to the expiration of each further extension approved by City Council, the Director
may extend this Agreement for up to an additional six (6) months, in his or her sole
discretion, by written notice to the District.

ARTICLE lll
Compensation and Payment

3.1 For and in consideration of the services performed under this Agreement, the City
agrees to pay the District a sum not to exceed Ten Million Six Hundred Sixty Thousand

s



HCFCD AGREEMENT NO. 2078-49

and No/100 Dollars ($10,660,000.00) as set forth in EXHIBIT C, Budget, to include
purchase and closing costs, appraisal fees, demolition costs, relocation/supplements and
moving expenses, solely for the reimbursement of costs allowable under this Agreement
and the City's Grant Agreement with HUD. The City shall not be liable for the
reimbursement of any expenses which are not allowable under the terms of this
Agreement and the City's Grant Agreement with HUD. Notwithstanding any other
provision herein which may be read to the contrary, the District has not and is not
obligated to appropriate funds to fulfill any obligation hereunder. Furthermore, the District
shall not be obligated to engage in any work or services hereunder that would cause the
District to expend funds in excess of the funds provided to the District by the City.

3.2 ltis expressly agreed that in no event will the total amount of disbursement due to
the District by the City under the terms of this Agreement exceed the sum set out under
Section 3.1 above.

3.3  The City shall pay the District on a periodic disbursement basis as described in
Section 3.5.

3.4  Prior to closing on a property, the District will

a) Initiate a pre-payment process in which the District will submit for preliminary
approval by the City a list of the property owner applicants and anticipated
project closing costs to acquire each property, which documentation shall
include, but is not limited to the following items:

Purchase Offers,

HUD Settlement Statements,

Copies of tax assessment records,

Copies of appraisals as a basis for fair market value,

Relocation assistance documents including, but are not limited to:
housing/rental supplements, moving and incidental costs per Harris
County Relocation Assistance Policy, and

6. Demolition documents.

o1 8 0 =

b) Follow-up documentation will be provided by the District for review and final
approval by the City during the next phase of the compensation and payment
process, which shall include copies of all invoices or other documentation to
support actual payments made by the District relating to the Project.

c) The District and the City agree to work together, and with HUD, to ensure the
CDBG-DR15 Program covered by the Agreement is carried out and completed
in full compliance with HUD's CDBG-DR15 Program Requirements.

3.5 The District must submit a payment request up to thirty (30) days prior to an
anticipated reimbursement. The reimbursement requests shall include original invoices,
forms provided by the City, and any other documentation reasonably requested by the

b
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Director. Reimbursement requests shall be subject to the approval of the Director, the
approval to be promptly made but in no event longer than seven (7) calendar days from
receipt of reimbursement request. Payment shall be made on a reimbursement request
within ten (10) days of the date the request is approved by the Director. Payment shall
be in the amount determined by the Director to be allowable under this Agreement and
the Grant Agreement with HUD. Payment to the District shall be made within thirty (30)
days from the Director’s approval.

3.6 Inan effort to ensure the Project is handled efficiently and effectively, the City and
District have put processes in place throughout this Agreement to prevent the occurrence
of ineligible costs and disallowed expenditures, and agree to jointly respond to HUD in
the event of any audit findings and/or exceptions related to payments to the District under
this Agreement.

ARTICLE IV
Budget

41 The Budget covering the Work to be performed, activities and cost categories
under this Agreement, is attached hereto as EXHIBIT C. All payments due to the District
shall be made in accordance with such Budget.

42  The District may, with the written approval of the Director, reallocate funds among
the various line items and categories within the Budget.

4.3  The District shall certify in writing that any reallocation of funds made pursuant to
Section 4.2 will not result in a substantial change in the Work contained in the Scope of
Work as detailed in EXHIBIT B and that such reallocation will not impair the District's
ability to perform the Work required under the Agreement.

4.4 The District understands that any reallocation of funds made pursuant to Section
4.2 that results in a substantial change in the Work program contained in the Scope of
Work as detailed in EXHIBIT B shall require a formal amendment that must be approved
by City Council.

ARTICLE V
Reports and Evaluations

5.1  The District will submit the following reports to the Director on the dates
indicated:

a) A Fiscal Report, quarterly on the 20th day of the calendar month following the
end of each calendar quarter. This report shall consist of a trial balance taken
from its General Ledger or a copy of its Revenue Expenditures and Balance
Sheet, and a copy of its quarterly bank account(s) reconciliation report(s).

b) A Program Report, monthly on the 5th day of each calendar month for the
preceding calendar month. The District shall furnish the City with information

and data concerning all matters covered by this Agreement and/or required
-6 -
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by HUD. The information furnished to the City will be used to meet HUD's
reporting requirements, measure the progress of the Project, evaluate the
Project's impact, and exercise general monitoring of the Project.

a. Program reports consists of but are not limited to:

i. FEMA (TDEM HMGP), and
ii. HCDD CDBG-DR Quarterly Progress Report Buyout Projects —
Performance Measure/Reporting as detailed in Exhibit M.

5.2. Upon completion of the written reports, the District shall provide the Director with
copies of all back-up documents or papers relating to or substantiating such reports.

5.3. Failure to comply with the reporting requirements of this Article V shall be a material
breach of the Agreement and compensation and expense reimbursements to the District
may be withheld until such time as the reports and back-up materials are submitted.

5.4. The District, in addition to the reports required under Section 5.1, shall promptly
provide any other information requested or required by HUD and requested in writing by
the Director and in the possession of the District.

5.5 The District agrees to attend meetings as may be scheduled by the Director during
the term of this Agreement in order to discuss any reports or the District's general
progress in performing its obligations under this Agreement.

5.6 The District agrees to allow City representatives immediate access to and the right to
examine, copy or reproduce all records, books, papers and documentation of any nature
regarding the Project which is the subject of this Agreement.

5.7 The Director and/or other City/HUD representatives shall have the right to perform, or
cause to be performed, (1) audits of the books and records of the District applicable to
this Project, and (2) inspections of all places where Work is undertaken in connection with
this Agreement. The District shall be required to keep such books and records available
for such purposes for at least four (4) years after the termination of this Agreement.
Nothing in this provision shall be construed to limit or in any way restrict the time for
bringing a cause of action or any applicable statute of limitations.

5.8 The District shall promptly report to the Director any conditions, transactions,
situations or circumstances, encountered by the District which would seem to warrant a
special report in more detail than that which is necessary to perform the Scope of Work
specified in this Agreement, including but not limited to, notices from HUD or other
cognizant federal agencies, and grievances and lawsuits, real or threatened.

5.9 Project monitoring will be carried out through a comprehensive review at least once
annually during the term of this Agreement, including any renewal or extension of the
Agreement and as often as necessary to ensure compliance with this Agreement.
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5.10 The City Attorney or his or her designee shall have the right to enforce all legal rights
and obligations under this Agreement without further authorization. The District
covenants to provide to the City Attorney all documents and records in its possession that
the City Attorney deems necessary to assist in determining the District's compliance with
this Agreement, with the exception of those documents made confidential by federal or
State law or regulation.

5.11 Additionally, the District shall maintain any financial records as may be required by
24 CFR Part 84, 24 CFR Part 570, Federal Register June 9, 2016, and or any other
financial mandates deemed necessary to document compliance with the terms of this
Agreement.

ARTICLE VI
Capacity and Capability

6.1 District acknowledges that it has the capacity and capability to effectively perform the
Work set forth in detail in EXHIBIT B, Scope of Work.

6.2 District agrees that no fees will be charged to any eligible person for any Work which
is funded pursuant to this Agreement.

ARTICLE VII
Other Program Standards and Requirements

District agrees to carry out the Work described in this Agreement, in accordance with all
applicable local, state and federal laws including, but not limited the Act, 24 CFR Part
570, CDBG Program Requirements attached hereto under EXHIBIT D, Federal Register
June 6, 2016, the Grant Agreement, and any CDBG-DR15 Flood Events Program
Requirements to the extent allowed by law.

ARTICLE VI
Contractual Limitations

8.1 District agrees that it will carry out Work in a manner free from religious influences or
prejudice.

8.2 District shall adhere to the covenants and representations that follow:

a) District agrees that in connection with any Work performed under this
Agreement it will not discriminate against any employee or applicant for
employment on the basis of religion and will not limit employment or give
preference in employment to persons on the basis of religion;

b) District agrees that it will not discriminate against any person applying to
perform Work on the basis of religion and will not limit such Work or give
preference to persons on the basis of religion; and
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c) District agrees it will provide no religious instruction or counseling, conduct no
religious workshop or services, engage in no religious proselytizing, and exert
no other religious influence in the performance of such Work under this
Agreement.

ARTICLE IX
Suspension and Termination

Notwithstanding anything contained herein to the contrary, in accordance with 24 CFR
§85.43, suspension or termination of this Agreement may occur if the District fails to
comply with any term of this Agreement. This Agreement may also be terminated for
convenience in accordance with 24 CFR §85.44. The District may terminate this
Agreement if the District determines that the City has failed to comply with any term of
this Agreement or failed to follow any federal, state, or local rules, laws, ordinances, or
regulations applicable to this Agreement. Upon any such termination, the District will
cease all services and the City shall reimburse the District within thirty (30) days for the
cost of each service performed in compliance with this Agreement and within the Scope
of Work prior to termination not yet reimbursed.

ARTICLE X
Reappropriation of Funds

10.1 The City reserves the right to reappropriate, as may become necessary, the funds
for this Project if the cumulative expenditures committed under this Agreement for any
particular time period fall substantially below the budgeted expenditures for the same
period. In such event, the District agrees to re-budget the estimated cost of the remaining
Work under this Agreement. Such re-budgeting for decreased expenditures will require
a formal amendment of this Agreement and shall be evidenced by a revised budget
approved on behalf of the District and the City. Any excess funds remaining after said re-
budgeting will be subject to reallocation to other new or existing projects at the sole
discretion of the City.

10.2 Failure of the Parties to approve any revised budget as set forth in Section 10.1 shalll
not be a default of District's nor the City’s obligations under this Agreement. Any revised
budget must include payment for all eligible expenditures made by the District prior to
notice by the City of the necessity to re-budget.

ARTICLE XI
Obligation of City

The District acknowledges that the City's obligation hereunder for payment, if any, is
limited to funds received pursuant to the CDBG-DR15 Grant Agreement between the City
and HUD. Any Work performed under this Agreement must be done after the
countersignature date of the City Controller. If the City receives information that the funds
for the Project will fall below what was anticipated by the Parties, the City shall
immediately inform the District.
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ARTICLE XII
Contract Documents

12.1 This Agreement includes the following Exhibits which are attached hereto and made
a part hereof for all purposes:

EXHIBIT A - Project Summary

EXHIBIT B - Scope of Work

EXHIBIT C — Budget

EXHIBIT D - CDBG Program Requirements

EXHIBIT E - MWBE Requirements

EXHIBIT F - Certification Regarding Lobbying

EXHIBIT G - Certification Regarding Debarment, Suspension, and Other Responsibility
Matters

EXHIBIT H - Section 3 Plan Requirements

EXHIBIT | - Federal Labor Standard Provisions

EXHIBIT J - (Intentionally Omitted)

EXHIBIT K - Federal Register June 6, 2016 - Bill Code: 4210-67 Department of Housing
and Urban Development [Docket No. FR-5938-N-01] (Pub. L. 114-113

EXHIBIT L -Relocation Assurances

EXHIBIT M - CDBG-DR Quarterly Progress Report Buyout Projects Performance
Measure/Reporting

12.2 This Agreement and the Exhibits mentioned in Section 12.1 embody the entire
agreement between the City and the District and there are no other agreements,
representations or warranties between the City and the District in connection with this
Agreement. The District will comply with the provisions included in the Exhibits to the
extent that they apply to the District and to the extent authorized by local, state and federal
law.

ARTICLE Xl
Notices

All notices and communications under this Agreement shall be mailed by facsimile, or
certified mail, return receipt requested, or delivered to the District at the following
address:

Harris County Flood Control District
9900 Northwest Freeway

Houston, TX 77092

Attention: Executive Director
713-684-4000 (phone)
713-684-4102 (fax)

All notices and communications under this Agreement shall be mailed by facsimile, or
certified mail, return receipt requested, or delivered to the City at the following address:

ol
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City of Houston

Housing and Community Development Department
601 Sawyer, Suite 400

Houston, Texas 77007

Attn: Tom McCasland, Director

with a copy to:

City of Houston Legal Department
900 Bagby, 3" Floor

Houston, TX 77002

Attention: City Attorney/HCDD

And

Department of Housing and Community Development
601 Sawyer, Suite 400

Houston, TX 77007

Attention: Ana Patino-Martinez

Email: ana.patino-martinez@houstontx.gov

Notice will be considered given and completed upon deposit of the notice in a United
States Postal Service receptacle. Either Party may change its designated address for
notice purposes upon ten (10) days' prior written notice to the other Party.

ARTICLE XIV
Default and Remedies

14.1 The occurrence of any one or more of the following circumstances shall constitute
a default ("Default") under this Agreement:

a) Failure of the District to perform or observe any of the obligations, covenants,
agreements, or conditions required to be performed or observed under this
Agreement;

b) Any representation or warranty of the District contained in this Agreement

or in any certificate or instrument executed by the District in connection with
or pursuant to this Agreement is found to be false or misleading in any material
respect;

¢) The District dissolves, liquidates, or merges with or is consolidated into any other
entity without the written approval of the Director;

d) HUD makes an audit finding or exception that relates to the Project or the funds
provided under this Agreement, which results in a termination of funding; or

e) Failure of the City to pay the District for eligible expenses legally incurred under

this Agreement.

14.2 Upon the occurrence of any of the foregoing events of Default, the Director or the
District's Executive Director shall have the right to terminate this Agreement on twenty
(20) days' written notice to the other Party, provided, that such termination shall be
ineffective if within the twenty (20) day period the defaulting Party cures the Default to the
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satisfaction of the terminating Party. The terminating Party, at its sole discretion, may
extend the period to cure for a reasonable time if the defaulting Party has initiated action
to cure the Default within the twenty (20) day period.

14.3 In the event that the occurrence of any of the above mentioned Defaults results in
a demand by HUD for the City to repay sums disbursed under this Agreement, the District
and City will work together to show HUD that the sums were spent in compliance with this
Agreement. The rights and remedies contained in this Agreement shall not be exclusive
but shall be cumulative of all rights and remedies now or hereafter existing whether by
statute, at law, or in equity.

ARTICLE XV
Independent Contractor

15.1 In performing the obligations under this Agreement, the District shall act as an
independent entity solely for its own account and not as an agent, representative or
employee of the City.

15.2 No employee, agent, or representative of either Party shall be considered an
employee of the other Party nor be eligible for any benefits, rights or privileges accorded
to other Party’s employees.

ARTICLE XVI
Parties in Interest

This Agreement shall not bestow any rights upon any third party, but rather shall bind and
benefit the City and the District only. Neither the United States Government nor HUD is
a Party to this Agreement.

ARTICLE XVII
Non-Waiver

Failure of either Party to insist on the strict performance of any of the covenants herein
or to exercise any rights or remedies available hereunder upon Default shall not be
considered a waiver of the right to insist on and to enforce strict compliance with any other
covenant or obligation hereunder or to exercise any right or remedy for any past or future
Default.

ARTICLE XVIlI

Applicable Law

This Agreement is subject to all laws, and all rules of the United States of America, the
State of Texas, and the City Charter and Ordinances of the City of Houston and all rules
and regulations of any regulatory body or officer having jurisdiction and in particular,
without limitation, the federal regulations codified at 24 CFR Part 570, Federal Register
Notice June 6, 2016, and other laws and regulations that govern the CDBG-DR15 Flood
Event Voluntary Project, the administration of which is the subject of this Agreement.

=
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ARTICLE XIX
Agreement and Amendment

19.1 Any alterations, additions or deletions to terms which are required by changes in
federal or state laws and regulations shall be automatically incorporated into this
Agreement and shall take effect on the effective date of the law or regulation. Each Party
must make the other Party aware of any new laws and regulations immediately upon that
Party’s receipt of notice of said change.

19.2 This Agreement may be amended by a written amendment that has been executed
by the Parties and approved by the City Attorney and County Attorney, except increases
in funding and material changes to the Agreement shall require a formal amendment that
has been approved by City Council and Harris County Commissioners Court.

ARTICLE XX (Intentionally Omitted)

ARTICLE XXI
Drug Detection and Deterrence

The District represents that it is a special purpose district created by the Texas Legislature
which will provide services under this Agreement at no cost or reduced cost to the public
and is, therefore, exempt from the requirements of Executive Order 1-31, as revised, and
effective March 1, 1995, titled "Mayor's Drug Detection and Deterrence Procedures for
Owners."

ARTICLE XXII
Program Income

22.1 No Program Income shall be generated under this Agreement.

22.2 Upon the expiration of this Agreement, the District shall transfer back to the City
any unspent CDBG-DR15 funds on hand at the time of expiration and any accounts
receivable attributable to the use of CDBG-DR15 funds that came to the District by way
of this Agreement.

ARTICLE XXIlI
National Objective

23.1 District agrees that the Project involving real property under its control that was
acquired or improved in whole or in part with CDBG-DR15 funds in excess of Twenty-
Five Thousand and No/100 Dollars ($25,000.00) shall require compliance with Paragraph
23.2 below.

23.2 The Project involving real property must be used to meet the national objective

established under this Agreement, pursuant to 24 CFR §570.208, Low-Mod Area Benefit,
until five (5) years from the Closeout Date (See Article XXV, paragraph 25.5).

o Ko i
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ARTICLE XXIV
Cooperation and Compliance

The Parties hereto agree to cooperate with each other and provide all necessary
documentation, certificates and consents and to take all necessary action in order to
satisfy the terms and conditions hereof and the applicable laws, regulations and
agreements relating hereto.

ARTICLE XXV
Miscellaneous

25.1 Assignment and Successors. No Party to this Agreement will make, in whole or in
part, any assignment of this Agreement or any obligation hereunder without the prior
written consent of the other Party. The terms, covenants, agreements, provisions, and
conditions contained herein shall bind and inure to the benefit of the Parties hereto, their
successors and assigns and shall not bestow any rights upon any third party. This
restriction does not pertain to project development and construction activities with
affiliates, related entities and/or co-developers.

252 Approvals. Any approvals required from the Parties in connection with this
Agreement shall not be unreasonably withheld, conditioned or delayed.

25.3 Severability. If any term or provision of this Agreement is declared by a court of
competent jurisdiction to be invalid or unenforceable, such term or provision shall be
deemed severed from this Agreement and the remaining parts shall continue in full force
as though such invalid or unenforceable term or provision had not been part of this
Agreement.

25.4 Survival. All terms of this Agreement which according to the language therein
indicate they will survive the execution of the Agreement, shall do so, for the length of
time stated therein.

25.5 Closeout Date. The closeout date for this Project shall be the date on which all of
the following have occurred:

a) All eligible costs under the CDBG-DR15 program have been paid by the City
pursuant to this Agreement;

b) The Work to be performed and paid with CDBG-DR15 funds under the
Agreement has actually been completed; and

c) Other responsibilities of the District under the Agreement and applicable laws
and regulations appear to have been carried out satisfactorily or there is no
further Federal interest in keeping the grant agreement open for the purpose of
securing performance.

A
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256 Headings. The Section and Subsection titles hereof are inserted for convenience
of reference only and in no way shall alter, modify or define, or be used in construing, the
text of such Sections and Subsections.

25.7 Counterparts. This Agreement and any amendments hereto may be executed in
several counterparts, each of which shall be deemed to be an original copy, and all of
which together shall constitute one agreement binding on all Parties hereto,
notwithstanding that all the Parties shall not have signed the same counterpart.

25.8 Further Assurances. Each Party shall execute such other and further documents
as may be reasonably necessary or proper for the consummation of the transactions
contemplated by this Agreements including, but not limited to, the execution of the
Relocation Assurance attached hereto under EXHIBIT L. The resolution of any

operational administrative costs or expenses not covered under the CDBG-DR15
Program, will be handled by the Party with the related duty or responsibility under
the terms of this Agreement and Applicable Law.

25.9 No Personal Liability; No Waiver of Inmunity. Nothing in the Agreement is construed
as creating any personal liability on the part of any officer, director, employee, or agent of
any public body that may be a Party to the Agreement. The Parties agree that no
provision of this Agreement extends either Party’s liability beyond the liability provided in
the Texas Constitution and the laws of the State of Texas. Neither the execution of this
Agreement nor any other conduct of either Party relating to this Agreement shall be
considered a waiver by either Party of any right, defense, or immunity under the Texas
Constitution or the laws of the State of Texas.

25.10 Transfer of Funds. Upon the expiration of this Agreement, the District shall transfer
to the City any unspent CDBG-DR15 funds on hand at the time of expiration and any
accounts receivable attributable to the use of CDBG-DR15 funds under this Agreement.

IN WITNESS HEREOF, the City and the District have executed this Agreement in multiple
originals, each of equal force effective on the date of countersignature of the City
Controller.

APPROVED AS TO FORM:

VINCE RYAN HARRIS COUNTY FLOOD CONTROL
HARRIS COUNTY ATTORNEY DISTRICT
Aséls'{ar{,(;oén‘fy Attorney County Judge ED EMMETT
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CiTY OF HOUSTON
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ATTEST / SEAL:

Mayor

YL e

City Secretary

APPROVED AS TO FORM:

City Controller

DATE COUNTERSIGNED:

[=1- ()

APPROVED:

4{;&% Vreedo r

Director, Holsing and Community
Development Department

=15

Samor Assistant City A ttorney
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EXHIBIT A
PROJECT SUMMARY

Contractor, Project Title, Period of Contract
and Maximum Compensation

The Contractor is:

Harris County Flood Control District (District)
9900 Northwest Freeway
Houston, TX 77092

The project title is “DR2015 Flood Events Voluntary Housing Buyout Project”.

The project target neighborhoods will be located in:
Braeburn Glen
Glenburnie & Cashiola
Langwood

The Agreement period is five (5) years from the Countersignature date of the City Controller, as
provided for in the foregoing Agreement, subject to the availability of federal funds.

The maximum compensation for eligible activities under the Agreement is $10,660,000 and is
subject to the provisions of the foregoing Agreement.

The Housing and Community Development Department of the City of Houston will have the
primary responsibility for administering the Agreement on behalf of the City.

EXHIBIT A — Project Summary — 2017 HCFC- Harris County Flood Control District
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Scope of Work
Harris County Flood Control District (the District)

The District will perform voluntary property buyout services to eligible property owner
applicants in certain neighborhoods of the City, including the purchase of structures in the
floodplain, the demolition and/or removal of the structures, relocation of eligible households
and maintain the use of property as open green space. In addition, relocation supplements
are provided to owners and renters to assist in relocating them into comparable homes in a
non-hazard-prone area (outside the floodplain). Purchasing these homes removes the threat
to lives and property and reduces government expenditures associated with flood disasters.

Voluntary buyout areas are located in three neighborhoods:

e Braeburn Glen
¢ Glenburnie & Cashiola
¢ Langwood
The proposed project’'s accomplishments include:

« Relocating families to higher ground out of harm's way

 Eliminating future flood damages and health and safety risks for owners and rescuers

« Reducing repetitive subsidized flood insurance payments and federal disaster
assistance

 Restoring floodplain to its natural and beneficial function for stormwater storage

« Creating open space with the potential for community amenities (i.e. detention, parks,
gardens, playing fields, etc....)

All activities for which funding is requested will support the cost estimate for the purchase price
of each property, closing cost, appraisal fee, demolition cost, moving and relocation
supplements. The estimated purchase price is 1.2% of Harris County Appraisal District
(HCAD) market value. Closing costs are estimated at 1.5% of the estimated purchase cost.
Appraisal costs for single family residential properties are currently set for Harris County Real
Property Division contracted appraisers at $750 per property. Demolition costs are estimated
at $8,000 per property based on past historical average costs. Moving costs are estimated at
$2,500 per property based on past historical average costs. Supplement amounts are
estimated for each property based on owner/tenant occupancy as identified within the
ownership records of the Harris County Appraisal District. Tenant occupancy relocation
supplement costs are estimated at $7,200 per property. Owner occupancy relocation
supplement costs are estimated at $31,000 per property. Using Housing of Last Resort, owner
occupants and tenant occupants will have one year to occupy a replacement dwelling under
the voluntary property buyout program and an additional 6 months to file a claim(s) for
reimbursement of eligible costs. Once an agreement for the replacement dwelling has been
fully executed, payment will be issued. The costs identified above are estimates and
reimbursements will be based upon actual costs; any additional costs that are found to be
non-reimbursable under this Project will be jointly addressed by the City and District. The
District will cover the normal, day-to-day administrative costs of their buyout program.
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DR2015 Flood Events Voluntary Housing Buyout

Project Budget

HOUSING BUYOUT PROGRAM BUDGET ESTIMATE

Purchase Price/Acquisition Costs $ 8,573,360.40
Closing Costs S  128,600.41
Appraisal Fees S 42,750.00
Demolition Costs S  456,000.00
Relocation Costs/Supplement S 1,316,789.19
Moving Expenses S 142,500.00

Total | $ 10,660,000.00
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CDBG PROGRAM REQUIREMENTS

All references in this document to “Contractor” shall apply to the District and any contractor, or
subcontractor performing work in connection with the Voluntary Property Buyout Program,
pursuant to the foregoing Agreement.

SECTION 1
Public Law 88-352 and Public Law 90-284; Affirmatively Furthering Fair Housing;
Executive Order 11063

A. The Contractor shall comply with Title VI of the Civil Rights Act of 1964 (P.L.
88-352 42 U.S.C. 2000d et seq.) ("Title VI") and with Title 24 Code of Federal Regulations
(CFR) Part 1, which implements Title VL. In accordance with Title VI, no person in the United
States shall, on the basis of race, color, or national origin, be excluded from participation in, be
denied the benefits of, or be otherwise subjected to discrimination under any program or activity
for which the Contractor receives federal financial assistance. The Contractor will immediately
take any measures necessary to comply with Title VL. If any real property or structure thereon is
provided or improved with the aid of federal financial assistance, this clause shall obligate the
owner, or in the case of any transfer of such property, any transferee, to comply with the
requirements and restrictions contained in this clause for the period during which the real
property or structure is used for a purpose for which the federal financial assistance is extended

or for another purpose involving the provision of similar services or benefits. [24 CFR
§570.601]

B. The Contractor shall comply with Public Law 90-284, which is the Fair Housing
Act (42 U.S.C. 3601-3620). In accordance with the Fair Housing Act, the Secretary requires that
grantees administer all programs and activities related to housing and urban development in a
manner to affirmatively further the policies of the Fair Housing Act. Furthermore, in accordance
with section 104(b)(2) of the Act, for each community receiving a grant under subpart D of this
part, the certification that the grantee will affirmatively further fair housing shall specifically
require the grantee to take meaningful actions to further the goals identified in the grantee’s AFH
conducted in accordance with the requirements of 24 CFR §5.150 through 5.180 and take no
action that is materially inconsistent with its obligation to affirmatively further fair housing. [24
CFR §570.601]

C. Executive Order 11063, as amended by Executive Order 12259 (3 CFR, 1959-
1963 Com., p. 652; 3 CFR, 1980 Comp., p 307) (Equal Opportunity in Housing), and
implementing regulations in 24 CFR part 107, if applicable. [24 CFR §570.601]

SECTION 2
Section 109 of The Housing and Community Development Act of 1974

The Contractor shall comply with Section 109 of the Housing and Community
Development Act of 1974 ("Section 109") and implementing federal regulations, 24 CFR
§570.602, issued pursuant to Section 109. No person in the United States shall, on the basis



of race, color, national origin, religion or sex, be excluded from participation in, be denied
benefits of, or be subjected to discrimination under any program or activity funded in whole or in
part with community development funds. Section 109 also prohibits discrimination on the basis
of age under the Age Discrimination Act and on the basis of disability under Section 504 of the
Rehabilitation Act, which shall apply to programs or activities receiving Federal financial
assistance under Title I programs. The policies and procedures necessary to ensure enforcement
of Section 109 are codified in 24 CFR Part 6.[24 CFR §570.602]

SECTION 3
Environmental Standards

Contractor understands that it does not assume the environmental responsibilities located
at 24 CFR §58. [24 CFR §570.604]

SECTION 4
National Flood Insurance Program

A. If applicable, this Agreement is subject to the requirements of the Flood Disaster
Protection Act of 1973 (P.L. 93-234) for areas identified by HUD as having special flood
hazards. The use of any funds provided for acquisition or construction in identified areas shall
be subject to the Mandatory Purchase of Flood Insurance requirements of section 102(a) of said
act.

B. Any contract or agreement for the sale, lease, or other transfer of land acquired,
cleared, or improved with assistance provided under this Agreement shall contain, if the land is
located in an area identified by HUD as having a special flood hazard, provisions which obligate
the transferee and its successors or assigns to obtain and maintain, during the life of the project,
flood insurance as required under section 102(a) of the Flood Disaster Protection Act of 1973.

These provisions shall be required notwithstanding the fact that the construction on the land is
not itself funded with funds provided under this Agreement. [24 CFR § 570.605]

SECTION 5
Displacement, Relocation, Acquisition and Replacement of Housing

Contractor understands that projects funded hereunder are subject to the Uniform
Relocation Assistance and Real Property Acquisition Policies Act of 1970 (URA) (42 U.S.C.
4601-4655), as applicable; and that individuals or businesses that are required to move from real
property, permanently or involuntarily as a direct result of rehabilitation, demolition, or
acquisition for the project assisted hereunder must be compensated pursuant to the URA. [24
CFR § 570.606]



SECTION 6
Employment and Contracting Opportunities

A. Executive Order 11246, as amended by Executive Orders 11375,11478,
12086, and 12107 (Equal Employment Opportunity)

The Contractor agrees as follows:

|

The Contractor will not discriminate against any employee or applicant for
employment because of race, color, religion sex, or national origin. Contractor will
take affirmative action to ensure applicants are employed, and employees are
treated during employment, without regard to their race, color, religion, sex or
national origin. Such action shall include, but not be limited to, the following:
employment, upgrading, demotion or transfer, recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensation;
and selection for training, including apprenticeship. The Contractor agrees to post
in conspicuous places, available to employees and applicants for employment,
notices to be provided by the City setting forth the provisions of this
nondiscrimination clause.

The Contractor will, in all solicitations or advertisements for employees placed by
or on behalf of the Contractor, state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex, or
national origin.

The Contractor will send to each labor union or representative of workers with
which the Contractor has a collective bargaining agreement or other contract or
understanding, a notice to be provided by the City, advising the labor union or
workers' representative of the Contractor's commitments under Section 202 of
Executive Order 11246 of September 24, 1965, as amended, and shall post copies
of the notice in conspicuous places available to employees and applicants for
employment.

The Contractor will comply with all provisions of Executive Order 1 1246 of
September 24, 1965, as amended, and of the rules, regulations, and relevant orders
of the Secretary of Labor set forth at 41 CFR § 60.

The Contractor will furnish all information and reports required by Executive
Order 11246 of September 24, 1965, as amended, and by the rules, regulations and
orders of the Secretary of the U.S. Department of Labor for purposes of
investigation to ascertain compliance with such rules, regulations, and orders.



6. In the event of the Contractor's noncompliance with the nondiscrimination clauses
of this Agreement or with any of such rules, regulations or orders, this Agreement
may be canceled, terminated or suspended in whole or in part and the Contractor
may be declared ineligible for further government contracts in accordance with
procedures authorized in Executive Order 11246 of September 24, 1965, as
amended, other sanctions may be imposed and remedies invoked as provided in
Executive Order 11246 of September 24,1965, as amended, or by rule, regulation,
or order of the Secretary of the U.S. Department of Labor, or as otherwise provided
by law.

7. The Contractor will include provisions similar to paragraph 1 through 7 in every
subcontract or purchase order unless exempted by rules, regulations, or orders of
the Secretary of the U.S. Department of Labor, issued pursuant to Section 204 of
Executive Order 11246 of September 24, 1965, as amended, so that such
provisions will be binding upon subcontractors or vendors. The Contractor will
take such action with respect to any subcontract or purchase order as the City
may direct as a means of enforcing such provisions including sanctions for
noncompliance: PROVIDED, however, that in the event the Contractor becomes
involved in, or is threatened with, litigation with a subcontractor or vendor as a
result of such direction by the City, the Contractor may request the United States
to enter into such litigation to protect the interests of the United States. [24 CFR
§ 570.607]

B. Section 3 Of The Housing And Urban
Development Act Of 1968

(1) The work to be performed under this Agreement is on a project assisted
under a program providing federal financial assistance from the Department of Housing
and Urban Development (HUD). Section 3 of the Housing and Urban Development Act
of 1968, as amended, (12 U.S.C. 1701y, "Section 3") and implementing regulations at 24
CFR Part 135 apply to the Agreement. Under Section 3, to the greatest extent feasible, for
any contract award in excess of $100,000, the Contractor shall give opportunities for
training and employment to lower-income residents of the City and shall award contracts
for work in connection with the project to business concerns which are located in or
owned in substantial part by persons residing in the City.

(2) The Contractor will comply with the provisions of Section 3, and all
applicable rules and orders of HUD issued thereunder prior to the execution of the
Agreement. The Contractor certifies and agrees that there is no contractual or other
disability which would prevent compliance with these requirements.



3) The Contractor shall send to each labor organization or representative of
workers with which it has a collective bargaining agreement or other contract or
understanding, if any, a notice advising the labor organization or workers' representative
of the commitments under this Section 3 clause and shall post copies of the notice in
conspicuous places available to employees and applicants for employment or training.

4) The Contractor will include or have included a Section 3 clause in every
subcontract for work in connection with the project. The Contractor shall, at the direction
of the City, take appropriate action pursuant to any subcontract upon a finding that the
subcontractor is in violation of this Section 3 clause. The Contractor will not subcontract
with any subcontractor where it has notice or knowledge that the latter has been found in
violation of regulations under 24 CFR Part 135. The Contractor shall not let any
subcontract unless the subcontractor has provided the Contractor with a preliminary
statement of ability to comply with the requirements of this Section 3 clause.

(5) Compliance with the provisions of Section 3, and all applicable rules and
orders of HUD issued thereunder prior to the execution of this Agreement shall be a
condition of the federal financial assistance provided to the project. These provisions are
binding upon the City, its contractors and subcontractors, their successors and assigns.
Failure to fulfill these requirements shall subject the City, its contractors and
subcontractors, their successors and assigns to those sanctions specified by the grant or
loan agreement or contract through which federal assistance is provided.

(6) The Contractor shall have completed, signed and delivered a Voluntary
Compliance Form (provided by the City) to the Director prior to the execution of this
Agreement.

SECTION 7

Lead-Based Paint Poisoning Prevention Act

The Lead-Based Paint Poisoning Prevention Act (42 U.S.C. §§4821-4846), the
Residential Lead-Based Paint Hazard Reduction Act of 1992 (42 USC 4851-4856), and the
implementing regulations at 24 CFR Part 35, Subparts A. B, J, K and R may apply to activities
under the Agreement. [24 CFR §570.608]



SECTION 8
Use Of Debarred, Suspended, Or Ineligible Contractors or Subrecipients

(a) The Contractor shall not employ, award contracts to, or otherwise engage the
services of any contractor or subcontractor during any period of debarment, suspension, or
placement in ineligibility status under the provisions of 24 CFR Part 5 or under the authority of

the City.

(b) The Contractor shall not use CDBG funds for any contract for the construction,
alteration or repair of the project funded under this Agreement with any contractor or
subcontractor of a foreign country, or any supplier of products of a foreign country, that is
identified by the Office of the United States Trade Representative as discriminating against U.S.
firms in conducting procurement for public works projects. This restriction covers, without
limitation, all architectural, engineering and construction services, and includes all products or
goods, except construction equipment or vehicles used during the construction, alteration or repair
which do not become part of a delivered structure, product or project. [24 CFR § 570.609]

SECTION 9
Uniform Administrative Requirements, Cost Principles and Audit Requirements

The Contractor shall comply with “Uniform Administrative Requirements, Cost
Principles and Audit Requirements for Federal Awards” as applicable, and as they relate to the
acceptance and use of Federal funds. [24 CFR §570.610]

SECTION 10
Conflict Of Interest

A. In the procurement of supplies, equipment, construction, and services by the City or a
subrecipient, the conflict of interest provisions in 2 CFR Part 200, Subpart D - Post Federal
Award Requirements, shall apply.

In all cases not governed by 2 CFR Part 200, Subpart D - Post Federal Award
Requirements, the provisions of this section shall apply. Such cases include the acquisition and
disposition of real property and the provision of assistance by the recipient, by its subrecipients,
or to individuals, businesses or other private entities under eligible activities which authorize
such assistance (e.g. rehabilitation, preservation, and other improvements of private properties or
facilities pursuant to §570.202, or grants, loans and other assistance to businesses, individuals
and other private entities pursuant to 24 CFR §570.203, § 570.204 or §570.455) or §570.703(i).



(1) No persons described in paragraph (ii) (below) who exercise or have exercised
any functions or responsibilities with respect to CDBG activities or who are in a
position to participate in a decision-making process or gain inside information
with regard to CDBG assisted activities, may obtain a personal or financial
interest or benefit from, or have any interest in any contract, subcontract, or
agreement or the proceeds thereunder, either for themselves or those with whom
they have family or business ties, during their tenure or for one year thereafter
with respect to the CDBG assisted activity, or with respect to the proceeds of the
CDBG assisted activity.

(i1) The requirements of paragraph (i) apply to any person who is an employee, agent,
consultant, officer, or elected or appointed official of the City, of any designated
public agency, or subrecipient which receives funds under the CDBG grant. [24
CFR §570.611]

SECTION 11
Executive Order 12372

Contractor understands that implementing regulations at 24 CFR Part 52 are applicable to
planning or construction of water or sewer facilities only, and that such regulation does not
impart any responsibility upon it, rather the regulation imposes the Executive Order Review
Process upon the City when funds are proposed for activities subject to review.

[24 CFR § 570.612].

SECTION 12
Eligibility for Certain Resident Aliens

Contractor understands that certain newly legalized aliens, as described in 24 CFR Part
49, are not cligible to apply for benefits under activities meeting the requirements of section 24
CFR § 570.208 (a) that either (1) have income eligibility requirements limiting the benefits
exclusively to low and moderate income persons, or (2) are targeted geographically or otherwise
to primarily benefit low and moderate income persons (excluding activities serving the public at
large, such as sewers, roads, sidewalks, and parks), and that provide benefits to persons on the
basis of application.

Contractor further understands that this restriction applies to covered activities funded
under the Housing and Community Development Act of 1974, as amended; and that "benefits"
under this section means financial assistance, public services, jobs, and access to new
rehabilitated housing and other facilities made available under covered activities funded by the
Community Development Block Grant Program. Benefits do not include relocation services and
payments to which displacees are entitled by law. Furthermore, these restrictions apply only to
applicants for new benefits not being received by covered resident aliens as of the effective date



of this section. Compliance can be accomplished by obtaining certification as provided in 24
CFR § 49.20. [24 CFR § 570.613]

SECTION 13
Findings Confidential

All of the reports, information, data, etc., prepared or assembled by the Contractor for
purposes of meeting program requirements are confidential and the Contractor agrees that they
shall not be made available to any individual or organization, other than an agency of the United
States Government, without the prior approval of the City.

SECTION 14
Court Actions

The Contractor agrees to give the City immediate notice in writing of any actions or suits
filed and prompt notices of any claims made against the City, the Contractor, or any of the parties
involved in the implementation and administration of this Agreement.

SECTION 15
Compliance With Clean Air And Water Acts

This Agreement is subject to the requirements of the Clean Air Act, as amended (42
U.S.C. 7400 et seq.), the Federal Water Pollution Control Act, as amended (33 U.S.C. 1251 et
seq.) and the regulations of the Environmental Protection Agency, 40 CFR §15. In compliance
with the regulations, the Contractor agrees that:

A. No facility to be utilized in the project or program is listed on the list of Violating
Facilities issued by the U.S. Environmental Protection Agency (EPA) pursuant to 40 CFR
§15.20.

B. The Contractor will comply with all the requirements of section 114 of the Clean Air
Act, as amended, (42 U.S.C. 7414) and section 308 of the Federal Water Pollution Control Act,
as amended, (33 U.S.C. 1318) pertaining to inspection, monitoring, entry, reports, and
information, as well as all other requirements specified in section 114 and section 308, and all
regulations and guidelines issued thereunder.



C. As a condition for the award of this Agreement, the Contractor shall give prompt
notice to the City of any notification received from the Director, Office of Federal Activities,
EPA, indicating that a facility utilized or to be utilized is under consideration to be listed on the
EPA List of Violating Facilities.

D. The Contractor will include or cause to be included the requirements contained in
paragraphs A through C of this clause in every lower-tier nonexempt contract and will take such
action as the City may direct as a means of enforcing such provisions.

In no event shall any amount of the funds provided under the Agreement be utilized with
respect to a facility which has given rise to a conviction under section 113(c)(1) of the Clean Air
Act or section 309(c) of the Federal Water Pollution Control Act.

SECTION 16
Architectural Barriers Act and The Americans with Disabilities Act

The Architectural Barriers Act of 1968 (42 U.S.C. 4151-4157) requires certain Federal
and Federally funded buildings and other facilities to be designed, constructed, or altered in
accordance with standards that insure accessibility to, and use by, physically handicapped people.
A building or facility designed, constructed or altered with funds allocated or reallocated under
this part after December 11, 1995, and that meets the definition of "residential structure" as
defined in 24 CFR §40.2 or the definition of "building" as defined in 41 CFR 101-19.602(a) is
subject to the requirements of the Architectural Barriers Act of 1968 (42 U.S.C. 4151-4157) and
shall comply with the Uniform Federal Accessibility Standards (Appendix A to 24 CFR Part 40
for residential structures, and Appendix A to 41 CFR Part 101-19, Subpart 10119.6, for general
type buildings).

The Americans with Disabilities Act (42 U.S.C. 12131; 47 U.S.C. 155, 201, 218 and 225)
(ADA) provides comprehensive civil rights to individuals with disabilities in the areas of
employment, public accommodations, State and local government services, and
telecommunications. It further provides that discrimination includes a failure to design and
construct facilities for first occupancy no later than January 25, 1993 that are readily accessible to
and usable by individuals with disabilities. Further, the ADA requires the removal of
architectural barriers and communication barriers that are structural in nature in existing
facilities, where such removal is readily achievable--that is, easily accomplishable and able to be
carried out without much difficulty or expense.[24 CFR § 570.614]



SECTION 17
Records For Audit Purposes

Without limitation to any other provision of this Agreement the Contractor shall maintain
all records concerning the program or project financed under this Agreement which the City
reasonably requires for five years from the expiration date of the Agreement unless a longer
period is required under 24 CFR §570.502. The Contractor shall maintain records required by 24
CFR §135.120 for the period that HUD requires the records to be maintained. The Contractor
will give the City, HUD, the Comptroller General of United States, the General Accounting
Office, or any of their authorized representatives access to and the right to examine, copy, or
reproduce all records pertaining to the acquisition and construction of the project and the
operation of the program or project. The right to access shall continue as long as the records are
required to be maintained.

SECTION 18
Audit Requirements

a. Limited Scope Audit - Contractor understands that Non-Federal entities that expend
less than $750,000 a year in Federal awards are exempt from Federal audit requirements for that
year, but records must be available to review and audit as described hereinabove at Section 17.
Contractor further understands that limited scope audits can and may be required by the City for
non-Federal entities that expend less than $750,000. If the City requires such limited scope
audits, same shall be performed in accordance with 2 CFR Part 200, Subpart F - Audit
Requirements.

b. Single Audit - Single Audit - Contractor further understands that non-Federal entities
that expend $750,000 or more a year in Federal awards shall have a single audit conducted
pursuant to 2 CFR Part 200, Subpart F - Audit Requirements, except when an election is made to
have a program specific audit pursuant to and described in 2 CFR 200, Subpart F - Audit
Requirements. Once the Contract is executed, Contractor understands that it is barred from
considering such audit and must have a single audit conducted as described hereinabove.

March, 2017
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EXHIBIT E



CITY OF HOUSTON’S CODE OF ORDIANCE ARTICLE V.

MINORITY, WOMEN, AND SMALL BUSINESS ENTERPRISES

Sec. 15-81. - Declaration of policy.

(a)

(b)

It is the policy of the city to stimulate the growth of Jocal minority, women and small business enterprises by
encouraging the full participation of these business enterprises in various phases of city contracting, as set forth
in this article. The purposes and objectives of this article are:

(1) To promote equal opportunity for participation amongst local minority, women and small business
enterprises in all phases of city contracting;

(2) To increase the utilization of such local firms in providing certain goods and services;
(3) To provide opportunities to broaden and enhance local firms' ranges of capacities; and

(4) To increase opportunities for such local firms to serve as contractors, in addition to acting as
subcontractors to others, there applicable, in an effort to remedy discriminatory practices and eliminate
statistical disparities in city contracting.

This article is intended to be remedial in nature and to continue only until its purposes and objectives are
achieved. At least every five years the city shall make its best efforts to initiate a review of its minority and
women business enterprise program, the results of which shall be provided to city council, who shall
determine, upon its receipt of recommendations and the consideration of other relevant information from the
OBO director, whether there is strong statistical and anccdotal evidence of discrimination against minority and
women business enterprises in city contracting warranting the continuation of a race and gender conscious
minority and women business enterprise program.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)

Sec. 15-82, - Definitions.

The following words and phrases, when used in this article and in article VI of this chapter, shall have the

meanings provided in this section, unless the context clearly indicates another meaning. For the purpose of these
definitions, the singular shall also include the plural, and the plural shall also include the singular.

Bidder means any person or legal entity which submits a bid or proposal to provide labor, goods or
services to the city by contract for profit.

Commercially useful function means a discrete task or group of tasks, the responsibility for performance
of which shall be discharged by the MWSBE by using its own forces or by actively supervising on-site the
execution of the tasks by another entity for whose work the MWSBE is responsible. In determining whether a
MWSBE is performing a commercially useful function, factors including but not limited to the following shall
be considered: (1) whether it has the skill and expertise to perform the work for which it is being utilized and
possesses all the necessary licenses; (2) whether it is in the business of performing, managing or supervising
the work for which it has been certified and is being utilized; and (3) whether it is performing a real and actual
service that is a distinct and verifiable element of the work called for in a contract. MWSBESs shall be
responsible for performing more than fifty percent of the task or group of tasks being counted toward the
applicable participation goal unless subcontracting such task or group of tasks in excess of fifty percent has
been expressly authorized via a waiver by the OBO director.

Contractor means any person or legal entity providing goods, labor, or services to the city by contract for
profit.

Established business enterprise means 2 MWSBE or any business applying for certification as a MWSBE
that, by virtue of its size meets or exceeds the standards promulgated by the U.S. Small Business



Administration for that category of business, as determined by the procedures described in section 15-87(a) of
this Code.

Goal-oriented contract means any contract, agreement or other undertaking anticipated for construction
work in excess of $1,000,000.00 and for the supply of goods or nonpersonal or nonprofessional services in
excess of $100,000.00:

a.  For which competitive bids are required by law,

b. Which is not within the scope of the disadvantaged business enterprise programs of the United
States Environmental Protection Agency or the United States Department of Transportation or any
other federal or state agency having jurisdiction; and

¢.  That the initiating city department, in consultation with the OBO director, determines has significant
subcontracting potential in fields in which there are adequate numbers of known MWSBEs to
compete for and perform the subcontract service(s).

Good faith efforts shall refer to steps taken to achieve a MWSBE goal or other requirements which, by
their scope, intensity and usefulness demonstrate a bidder's responsiveness to fulfill the business opportunity
objective prior to the award of a contract and a contractor's responsibility to put forth measures to meet or
exceed a MWSRBE goal throughout the duration of the contract,

Joint venture means an association of a MWSBE and one or more other firms to carry out a single, for-
profit business enterprise, for which the parties combine their property, capital, efforts, skills and knowledge,
and in which the MWSBE is responsible for a distinct, clearly defined portion of the work of the contract and
whose share in the capital contribution, control, management, risks, and profits of the joint venture are
commensurate with its ownership interest.

Local firm, local MWSBE, or locally based when describing a firm or entity seeking certification means a
sole proprietorship, partnership, corporation or any other business entity with a significant business presence in
the Houston-Sugar Land-Baytown metropolitan statistical area, as defined by the Office of Management and
Budget within the Executive Office of the President of the United States. A significant business presence
includes the requirement that a MWSBE have an established place of business in the Houston-Sugar Land-
Baytown metropolitan statistical area at which one or more of its employees is regularly based and that such
place of business has a substantial role in the MWSBE's performance of a commercially useful function.

MWSBE means, collectively, MBEs, WBEs, and SBEs.
Minority business enterprise or MBE means a business which is:

a. A sole proprietorship in which the owner is a minority person who owns, controls and manages the
business; or

b. A corporation in which at least 51 percent of the stock or of the assets of such corporation is owned,
controlled and managed by one or more minority persons; or

¢. A partnership in which at least 51 percent of the assets of such partnership is owned, controlled and
managed by one or more minority persons; or

d.  Any other business or professional entity in which at least 51 percent of the assets in such business
or professional entity is owned, controlled and managed by one or more minority persons; or

e.  Any entity in which at least 51 percent of the assets of such entity is owned, controlled and managed
by one or more minority persons and one or more women and such minority person; or

f A business which has been certified as an MBE by the office of business opportunity under any
other recognized MBE program.

Minority person means a citizen or legal resident alien of the United States who is:
a. Black American, which includes persons having origins in any of the black racial groups of Africa;

b. Hispanic American, which includes persons of Mexican, Puerto Rican, Cuban, Central or South
American, or other Spanish or Portuguese culture or origin, regardless of race;



c.  Asian-Pacific American, which includes persons having origins from Japan, China, Taiwan, Korea,
Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the
Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacific Islands (Republic of
Palau), the Commonwealth of the Northern Marianas Islands, Macao, Fiji, Tonga, Kiribati, Juvalu,
Nauru, the Federated States of Micronesia, or Hong Kong, or the region generally known as the Far
East;

d.  Native American, which includes persons having origins in any of the original peoples of North
America, American Indian, Eskimo, Aleut, Native Hawaiian; or

e, Subcontinent Asian American, which includes persons whose origins are from India, Pakistan,
Bangladesh, Bhutan, the Maldives Islands, Nepal, or Sri Lanka.

Origin or descent can be regarded as the ancestry, nationality group, lineage or country in which the
person or persons' parents or ancestors were born before their arrival in the United States.

Owned, controlled and managed means that the one or more minority persons or women who own the
requisite interests in or assets of a business applying for minority or women business enterprise certification
possesses equivalent incidents of such ownership, including an equivalent interest in profit and loss, and has
contributed an equivalent percentage of capital and equipment to the business. Contributions of capital and
equipment must be real and substantial. In instances where expertise is relied upon to demonstrate ownership,
control, and management, it must be shown that the expertise is: (1) in a specialized field; (2) in an area critical
to the firm's operation and performance of a commercially useful function; (3) critical to the firm's continued
success; and (4) documented in the records of the firm, including but not limited to documentation showing the
particular expertise and its value to the firm. Additionally, the individual whose expertise is relied upon must
have a significant financial investment in the business. Ownership shall be measured as though not subject to
the community property interest of a spouse, if both spouses certify in writing that the nonparticipating spouse
relinquishes control over his or her community property interest in the subject business (but by doing so is not
required to transfer to his or her spouse his or her community property ownership interest or to characterize the
property as the separate property of the spouse). The one or more minority person or woman OWners shall have
recognized, ultimate control over all day-to-day business decisions affecting the MBE or WBE and shall hold a
title commensurate with such control. Such ultimate control shall be known to and at least tacitly
acknowledged in day-to-day operations by employees of the business.

Regulated contract means any contract, agreement or other undertaking:
For which competitive bids are not required by law;

b. That is not covered by the MBE/WBE programs of the United States Environmental Protection
Agency or the United States Department of Transportation or any other federal or state agency
having jurisdiction; and

c.  That the recommending city department has determined, in consultation with the director of the
office of business opportunity either:

1. Has significant subcontracting potential in fields in which there are sufficient known MWSBEs
to perform the particular subcontract service(s); or

2. 1Is of a type for which there are sufficient known MWSBEs which have represented their
ability to perform the prime contract service to afford effective competition for the prime
contract.

Small business enterprise or SBE means a firm whose gross revenues or number of employees, averaged
over the past three years, inclusive of any affiliates as defined by 13 CFR Section 121.103, does not exceed the
size standards defined in Section 3 of the Federal Small Business Act and applicable Small Business
Administration regulations related to the size standards found in 13 CFR Part 121. The term shall also include
a certified minority/women business enterprise defined in this Code.

Subcontractor means any business providing goods, labor or services to a contractor if such goods, labor
or services are procured or used in fulfillment of the contractor's obligations arising from a contract with the
City of Houston.



Woman means a person who is a citizen or legal resident alien of the United States and who is of the
female gender.

Women business enterprise or WBE means a business which is:

a. A sole proprietorship in which the owner is a woman who owns, controls and manages the business;
or

b. A corporation in which at least 51 percent of the stock or assets of such corporation is owned,
controlled and managed by one or more women; or

c. A partnership in which at least 51 percent of the assets of such partnership is owned, controlled and
managed by one or more women; or

d.  Any other business or professional entity in which at least 51 percent of the assets in such business
or professional entity is owned, controlled and managed by one or more women; or

e.  Any entity in which at least 51 percent of the assets of such entity is owned, controlled and managed
by one or more minority persons and one or more women; or

£ A business which has been certified as a WBE by the office of business opportunity under any other
recognized WBE program.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)
Sec. 15-83. - Program elements.

(a) Based upon a review of annual awards and purchases by affected city departments, the office of business
opportunity shall each year submit a progress report to the city council. The report shall include two percentage
figures that are intended to as closely as possible represent the ratio of the prior year's measured utilization and
availability of local MWSBEs to do business in:

(1) The supply of goods and nonpersonal or nonprofessional services; and
(2) The performance of personal or professional services;

to the prior year's total local business community utilization and availability to do business in each of the two
named fields of city contracting.

In addition, the report shall include percentage figures that are intended to as closely as possible represent the
ratio of the prior year's measured utilization and availability of local MWSBESs to do business in construction to the
prior year's total local business community utilization and availability to do business in city construction contracting.
The report may also include figures and other evidence of factors prescribed in Part 26, Title 49 of the Code of
Federal Regulations in the year the report is made that may affect the aforementioned ratio of utilization and
availability.

(b) Based upon the measured utilization and availability and any other relevant factors prescribed in Part 26, Title
49 of the Code of Federal Regulations and identified in the report submitted pursuant to subsection (a) above,
city council shall from time to time set annual city-wide percentage goals for city contracting with MWSBEs in
each of the two named categories described in subsection (a)(1) and (2) above and for contracting with
MWSBESs in the construction category. The adjustment, if any, in the percentage goals shall be made during
the first quarter of the fiscal year.

(c) It is the responsibility of each city department to determine which contracts initiated by it are goal-oriented
contracts and which are regulated contracts. If the determination is made that a contract is a goal-oriented
contract or a regulated contract, the initiating department shall review the contract and shall determine, by
reference to the MWSBE register, the number of certified MWSBEs in each of the two named categories
described in subsection (a)(1) and (2), above, and for construction, the number of certified MWSBEs in the
construction category. The initiating department director or his or her designee shall determine whether the
contract is one to which MWSBE provisions should be applied.

(1) These provisions are not required to be applied in the following circumstances:



(d)

a. A public or administrative emergency exists which requires the goods or services to be provided
with unusual immediacy;

b.  The service or goods requested are of such a specialized, technical or unique nature as to require the
city department to be able to select its contractor without application of MWSBE provisions (such
as contracts for expert witnesses, certain financial advisors or technical consultants);

c¢. If application of MWSBE provisions would impose an unwarranted economic burden or risk on the

city or unduly delay acquisition of the goods or services, or would otherwise not be in the best
interest of the city; or

d.  If the possible MWSBE participation level based on MWSBE availability would produce negligible
MWSBE participation.

If one of the above-listed conditions is determined to exist, the department director shall certify that
determination in writing prior to the award of the contract, specifying the conditions which lead to the
determination, and submit the determination to the OBO director for review and approval.

(2) If the contract does not fall within one of the above-listed exceptions, based upon its overall review, the
initiating department shall assign an appropriate MWSBE participation level, if any, for the contract
(whether goal-oriented or regulated) considering the local availability of certified MWSBEs in the
contract field.

The intention of this article is to provide administrative flexibility in the application of MWSBE
provisions of this Code and in the percentage participation level on a confract-by-contract basis so as not to
limit access to city contracting by nonminority-owned, nonwomen-owned or established business enterprises to
a greater degree than necessary to meet the city-wide annual goal and the policies and objectives of this article.

The bidding documents and the contract documents for goal-oriented contracts for which a MWSBE
participation level has been established shall contain a provision detailing the purposes and objectives of the
city's MWSBE ordinance and shall incorporate by reference this article and the then-current motion or
ordinance establishing MWSBE annual goals. Regulated contracts which are determined to have significant
subcontracting potential for which a MWSBE participation level has been established shall contain contractual
provisions (and proposal provisions if submitted for proposals or for bids) requiring the contractor to meet or
exceed the determined MWSBE participation level for that contract, or to establish that it has made good-faith
efforts to do so, and that notwithstanding such efforts, was unable to meet or exceed the determined
participation levels. The OBO director shall establish procedures defining good-faith efforts. These procedures
will be reviewed and approved by the mayor and the city attorney.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)

Sec. 15-84. - Office of business opportunity.

(a)

(b)

Applications for certification as a MWSBE and any addenda thereto shall be made on a form promulgated by
the OBO director, and the requirements for certification shall be consistent with the applicable requirements set
forth in subsection (b) below.

The office of business opportunity has responsibility for:

(1) Establishing procedures for the implementation of this article, and reviewing and approving procedures
established by city departments, such procedures to be narrowly designed to attain the purposes and
objectives specified herein without unduly limiting nonminority-owned or nonwoman-owned or
established business enterprises. Such procedures shall be reviewed and approved by the mayor and by
the city attorney prior to implementation;

(2) Certifying businesses as minority, small or women business enterprises and maintaining and distributing
to affected city departments a current register, updated monthly, of such business (including a separate
listing of such businesses whose applications for certification are pending) specifying the categories of
city contracting represented by the certified MWSBESs;



(3)

4)

)

(6)

(7

(8)

Developing educational programs for and otherwise assisting (without offering favoritism in relation to
the competitive bidding system) MWSBESs to compete effectively for city contracts;

Making recommendations to the mayor, city council and city departments to further the policies and
objectives of this article, including but not limited to assisting city departments in setting contract-specific
MWSBE goals;

Reviewing documentation from potential contractors and from contractors concerning good-faith efforts
made to meet or exceed the participation level for contracts. The final recommendation to city council for
award or for acceptance of work shall be the city department's, although the office of business
opportunity may take exception;

Compiling a report of the progress of city departments, by department, in attaining the city-wide goals set
by city council. This report shall be based upon MWSBE contractor and subcontractor information, to be
specified by the office of business opportunity. Upon completion, the report is to be submitted quarterly
to city council members, the mayor and all affected city department directors for their information;

Receiving and reviewing complaints and suggestions concerning the MWSBE program from contractors,
MWSBEs and city departments; and

Without limiting the authority of the office of business opportunity to establish procedures that are
consistent with the terms of this article, the office of business opportunity is specifically directed to
promulgate and implement procedures as follows:

a. Grievance procedures for any person aggrieved by any decision of the office of business opportunity
under this article. The procedures shall include notice and a hearing before an impartial hearing
officer who shall be appointed by the mayor;

b. Mediation procedures for the resolution of disputes between contractors or bidders and MWSBE
participants or potential participants with respect to any aspect of compliance with this article,
including, without limitation, any assertion that a contractor, subcontractor, or MWSBE has failed to
make good faith efforts to comply with this article;

¢.  Procedures to implement and enforce any sanctions provided under this article;

d. Procedures to ensure performance of work by MWSBEs, which procedures shall include: (i) a
requirement that no more than 50 percent of their work may be subcontracted, without a specific
waiver from the office of business opportunity for cause; (ii) a requirement that the minority person,
small business or woman owner of a MWSBE have the necessary experience, expertise, credentials
and regulatory authority to conduct the type of business for which the business is certified; (iii) a
requirement that bidders and contractors make good faith efforts to meet or exceed contract
MWSBE goals; and (iv) a requirement that MWSBEs accurately represent all material information
required for certification and truly perform a commercially useful function;

e. Procedures for counting participation by MWSBEs as prime contractors, subcontractors, suppliers
and joint venturers on city contracts, which procedures shall ensure that all work performed by
MWSBEs is included in the computation of the progress made toward meeting the annual city-wide
goals;

£ Procedures to ensure that this article is limited in its application to the certification of locally based
MWSBEs;

g.  Procedures to coordinate the operation of this article with other local MWSBE programs, which
may include reliance upon certification procedures of other entities that are determined to be reliable
and equivalent to this article;

h.  Procedures to ensure access to necessary records of prime contractors and subcontractors on city
contracts; and

i.  Procedures for handling theft of services (wage theft) complaints of employees of city contractors
and subcontractors,



(c)

(d)

(€)

MWSBE certification shall be valid for a period of three years from the date of certification; provided,
however, all applicants certified as MWSBEs shall be subject to review on an annual basis pursuant to
procedures established by the OBO director to ensure compliance with all applicable provisions of this article.

Applications for renewal of MWSBE certification shall be evaluated under the same criteria and subject to the
same manner of review as original applications.

All procedures established under this section shall be reviewed and approved by the city attorney prior to
implementation. A copy of all procedures hereunder shall be maintained in the office of business opportunity
for inspection, and copies may be purchased at the fees prescribed by law.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)

Sec. 15-84.1. - Responsibilities of city departments; department utilization plan.

(a)

(b)

(c)

(d)

(e)

Each department director shall be accountable for the oversight and implementation of the following activities:

(1) Informing MWSBE organizations or associations of the department's procurement procedures and future
procurement opportunities;

(2) Ensuring that department bid solicitations and requests for proposals are sent to MWSBEs in a timely
manner;

(3) Referring MWSBESs to technical assistance services available from the office of business opportunity and
other organizations that provide such services;

(4) Reviewing each request for waiver or modification of participation goals prior to its submission to the
office of business opportunity for approval;

(5) Monitoring the department's procurement activities to ensure compliance with and progress towards the
city-wide participation goals; and

(6) Providing the OBO director with the departmental utilization plan prescribed in subsection (b) of this
section and any other documentation requested by the office of business opportunity necessary in
evaluating a department's progress in achieving city-wide participation goals.

Each department that has procured goods and services in excess of three million dollars during the fiscal year
ending on June 30 " of the preceding calendar year shall be required to submit a departmental utilization plan
for the following fiscal year commencing on July 1 *. Departmental utilizations plans shall be submitted on or
before June 15, 2014, and not later than June 15 * of each calendar year thereafter.

Each department director shall be responsible for creating, submitting, and implementing an annual
departmental utilization plan that shall include, at a minimum, the following:

(1) The department's forecast of anticipated projects and contract specific goals for the upcoming fiscal year;

(2) A detailed, written explanation for any departmental goal that is not consistent with the overall city-wide
goals for MWSBE participation;

(3) A list of the names and titles of department personnel responsible for the implementation of the
departmental utilization plan;

(4) The methods and relevant activities proposed for achieving the department’s participation goals; and
(5) Any other information the department director deems relevant or necessary.

Upon review by the OBO director, all departmental utilization plans shall be submitted to the mayor and city
council for final approval.

A departmental utilization plan may be amended to reflect changes in the department's projected procurements,
expenditures, or other relevant circumstances and resulting changes in the department's participation goals.
Such amendments shall be submitted to the OBO director for review and shall be submitted to city council for
final approval not less than 30 days prior to the proposed date of implementation.



(f) Each department director shall be accountable for setting and making reasonable efforts to meet the
participation goals stated its departmental utilization plan. Departments shall, at minimum, engage in outreach
activities that encourage eligible businesses to apply for certification as MWSBEs and encourage MWSBES to
participate in all facets of the procurement process and compete for city contracts, including contracts awarded
by negotiated acquisition and emergency and sole source contracts.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)

Sec. 15-85. - Filing of plan.

Before execution of any contract or issuance of any purchase order for which a MWSBE goal has been
established, a bidder or potential contractor shall submit a plan setting forth how it intends to meet the contract
MWSBE goal or documentation demonstrating its proof of good faith efforts to meet the contract MWSBE goal.
After execution of a contract or receipt of a purchase order, the contractor shall comply with the submitted plan,
unless it has received approval from the OBO director for a deviation therefrom. Approval shall not be unreasonably
withheld. While it is not a requirement that a contractor meet its goal, it is required that the contractor objectively
demonstrate to the office of business opportunity that it has made good faith efforts to meet the goal. To this end, the
contractor shall maintain records as prescribed by the office of business opportunity demonstrating its efforts at
compliance. The contractor shall be required to submit to the office of business opportunity reports of its efforts
under this article in such form or manner as shall be prescribed by the OBO director.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)

Sec. 15-86. - Sanctions.

(a) The OBO director is authorized to suspend any contractor who has failed to make good faith efforts to meet any
goal established under this article from engaging in any contract with the city for a period up to, but not to
exceed, five years. The OBO director is also authorized to suspend any MWSBE who has failed to make good
faith efforts to meet all requirements necessary for participation as a MWSBE from engaging in any contract
affected by this article for a period up to, but not to exceed, five years.

(b) In accordance with section 15-84 of this Code, the office of business opportunity shall establish procedures for
the imposition of sanctions and shall ensure that no sanction is imposed without notice of the grounds being
given and an opportunity for a hearing consistent with the procedures set forth in sections 15-22, 15-23, and 15-
24 of this Code. Any procedure established shall be consistent with state law.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)

Sec. 15-87. - Determination of established business enterprise status.

(a) Based upon a review of data submitted by MWSBEs or MWSBE applicants and any other information
available from its files or the files of any other governmental entity, the office of business opportunity shall
determine the size of each MWSBE or MWSBE applicant by determining the average of the gross receipts for
the prior three years and the average number of employees for the 12 calendar months immediately preceding
the review, as applicable. The calculation of size shall be based solely upon the size standards and methods of
calculation identified by the U.S. Small Business Administration (SBA) including, without limitation those set
forth in 13 C.F.R. part 121, subpart A, secs. 121.101 through 121.107, and sec. 121.201, any amendment or
successor thereto, or any other document defining such size standards or the calculation thereof that has been
fully and finally adopted by the SBA. The review shall be applicable to business entities applying for initial
certification as a MWSBE or to certified MWSBES, provided that such review may not be initiated until the
applicant or certified MWSBE has established a business history of sufficient length to allow calculation of
size based on the three year financial or 12 month employee data, as applicable.

(b) Following the review described in this section, each certified MWSBE or MWSBE applicant shall be re-
evaluated under this section on an annual basis based upon the size standards and methods of calculation



(c)

(d)

identified by the SBA and procedures established by the OBO director to ensure compliance with all applicable
provisions of this article.

All MWSBEs and MWSBE applicants shall, upon written request of the OBO director, provide to the office of
business opportunity copies of any and all documents, including without limitation financial statements and tax
records, requested by the director in connection with the review authorized in subsection (a) of this section, not
later than 20 business days following the date of mailing of the request. Failure to timely and completely
comply with any such request will authorize the imposition of sanctions under section 15-86 of this Code, or
denial of certification in the case of a MWSBE applicant.

Following the review authorized by subsection (a) of this section, the office of business opportunity shall
classify each MWSBE or MWSBE applicant whose size meets or exceeds the size standard identified by the
SBA for that class of enterprise as an established business enterprise. The classification shall be effective as of
the date of mailing of the notice provided in section 15-88 of this Code.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)

Sec. 15-88. - Notice, appeal and waiver,

(a)

(c)

(d)

Immediately upon classification of a certified MWSBE or MWSBE applicant as an established business
enterprise pursuant to section 15-87 of this Code, the office of business opportunity shall notify the business so
classified of the action by United States certified mail, return receipt requested, addressed to the last known
address of the business and deemed given when placed in a United States mail depository.

(b) Each notice shall inform the affected MWSBE or MWSBE applicant of the following mafters: (1)
That the MWSBE or MWSBE applicant has been classified as an established business enterprise;

(2) That the classification is effective as of the date of mailing of the notice;

(3) That the MWSBE or MWSBE applicant may appeal the classification or seek a waiver of the
classification pursuant to the procedures established under this section;

(4) That the provisions of section 15-89 of this chapter shall become enforceable with respect to any certified
MWSBE one year following the notice of classification, unless the decision is reversed or a waiver is
granted and the classification is withdrawn prior to the expiration of the one-year period; and

(5) That any MWSBE applicant deemed ineligible for certification based upon its classification as an
established business enterprise shall remain ineligible for certification unless and until any withdrawal of
the classification as an established business enterprise is granted pursuant to an appeal or a request for
waiver conducted under this section.

In order to appeal a classification as an established business enterprise, a MWSBE or MWSBE applicant must
submit to the OBO director a written notice of appeal no later than 60 days following the date of mailing of the
notice of classification. The sole basis for an appeal shall be that the office of business opportunity has
incorrectly calculated the size of the business according to SBA standards based upon incorrect information or
error in computation. The notice of appeal shall be accompanied by any documentation necessary to
demonstrate the asserted error. If the OBQ director finds that an error or errors were made in calculating the
size of the business and that any such error resulted in an incorrect classification as an established business
enterprise, the classification shall be withdrawn and the business promptly notified of the withdrawal. If the
OBO director finds that no error was made, or that any error would not materially alter the classification, he
shall notify the business that the classification is not altered, by certified mail, return receipt requested. The
business may within ten days of the date of mailing of the notice submit to the OBO director a written request
for a hearing, which hearing shall be conducted under the procedures set forth in subsections () through (g) of
this section.

In order to seek a waiver of a classification as an established business enterprise, a MWSBE or MWSBE
applicant must submit to the OBO director a written request for a hearing no later than 60 days following the
date of mailing of the notice of classification. The written request shall include documentary evidence,
including but not limited to financial statements and tax records, relevant to the following criteria:



(e)

(f)

(g)

(1) Profitability of the enterprise;

(2) Sales of the enterprise, including a demonstration that 55 percent or more of the enterprise's sales, within
the period utilized by the office of business opportunity in its classification determination, are not related
to city contracts;

(3) Ability of the MWSBE or MWSBE applicant to obtain bonding, if the enterprise acts as a prime
contractor or in a category in which obtaining bonding is required; and

(4) Positive comparison of the enterprise's business and financial profile with those of non-MWSBE firms in
the same business category based on an objective industry standard.

The OBO director shall notify the affected MWSBE or MWSBE applicant of the place and time of a hearing
before the OBO director or his designee to consider an appeal requested under subsection (c) of this section, or
a request for waiver of the classification under subsection (d) of this section, or both, as applicable, by United
States certified mail, return receipt requested. The hearing shall be set not later than 30 days following receipt
of the request, provided that the OBO director or his designee may in his discretion extend such date by a
reasonable period for good and sufficient cause shown. Hearings for businesses that have both appealed under
subsection (c) of this section and requested a waiver under subsection (d) of this section may be consolidated
in a single hearing at the discretion of the OBO director or his designee.

The OBO director shall promulgate written procedures for the conduct of hearings. The OBO director or his
designee shall hear each appeal or request for waiver and shall consider only the criteria set forth under
subsections (c) and (d)(1) through (d)(4) of this section, as applicable, in determining whether to withdraw the
classification of the affected business as an established business enterprise. The OBO director shall develop
objective standards for evaluating each factor set forth under subsections (d)(1) through (d)(4) based upon
recognized industry or governmental practices or standards. The burden shall be on the business to demonstrate
by clear, convincing and cogent evidence either that a material error in classification was made or that the
granting of a waiver is justified by at least two of the criteria set forth in subsections (d)(1) through (d)(4) of
this section.

Notwithstanding any provision of this Code or of the rules or regulations of the office of business opportunity
to the contrary, including any provision for mediation of a decision of the OBO director, the decision of the
OBO director or his designee regarding appeal or waiver shall be final.

(Ord. No. 2013-428, § 10(Exh. A), 5-8-2013, eff. 7-1-2013)

Sec. 15-89. - Effect of classification; re-application.

(a)

(b)

(c)

Upon the expiration of one year following the notice of classification as an established business enterprise
referenced in section 15-88(a) of this Code, and in the absence of any withdrawal of such classification by the
OBO director, each certified MWSBE so classified shall be ineligible for future participation in any city
contract as a MWSBE and its certification shall be withdrawn. No application for re-certification shall be
granted absent the prior determination of the OBO director that the applicant does not meet or exceed the SBA
size standards referenced in section 15-87(a) of this Code. Certified businesses whose evaluation results in
classification as an established business enterprise shall timely file any re-certification application due prior to
expiration of the one year extension of program eligibility referenced in this section, but the application shall
not be granted unless and until the classification is withdrawn or waived.

Notwithstanding any provision of this Code or the rules or regulations of the office of business opportunity to
the contrary, including any provision for mediation of a decision of the OBO director, any initial applicant for
MWSRE certification who meets the criteria for an established business enterprise at the time of its application
and is so classified shall be denied certification on that basis alone and shall have no recourse for the denial
except through challenging the classification in the manner set forth in section 15-88 of this chapter. Any and
all other matters pertaining to the eligibility of the applicant shall be abated and shall only be reinstated if the
classification as an established business enterprise is withdrawn.

The office of business opportunity may continue to assist established business enterprises following
ineligibility as follows:



(d)

(e)

()

(2)

(h)

(1) Such businesses, if formerly certified by the city, may continue to be listed in any listing of MWSBE
firms in a separate category of established MWSBE firms for the information of other private or public
entities; and

(2) Such businesses, if formerly certified by the city, may receive information, counseling and referrals to
other agencies supporting business enterprises from the office of business opportunity after their
classification as established business enterprises.

No sooner than one year following the date of program ineligibility provided in subsection (a) of this section or
the denial of certification provided in subsection (b) of this section, any established business enterprise may
apply for reinstatement as a fully eligible, certified MWSBE or reinstatement of an application for certification
abated under subsection (b) of this section, as applicable, upon demonstrating the existence of one or more of
the following conditions:

(1) That the subsequent history from the date of initial classification as an established business enterprise
demonstrates that a size calculation as of the date of application for reinstatement would place the
business below the SBA size standards for that category of business;

(2) That the established business enterprise has successfully obtained an SBA size determination from a
federal agency authorized to make such a determination, or has prevailed in an SBA size protest under 13
CFR § 121.1001, et seq., as amended, including any judicial review thereof, establishing that the business
does not meet or exceed the applicable SBA size standard;

(3) That the SBA size standards have been revised in such a manner that the subject business no longer meets
or exceeds the size standard for its category based upon the most recent three-year average for receipts or
12 month average for employees, as applicable; or

(4) That the criteria listed in section 15-88(d) of this Code demonstrate the need to grant a waiver and
withdraw the classification of the business as an established business enterprise.

Applications for reinstatement shall be on a form prescribed by the OBO director and shall be accompanied by
relevant documentary evidence supporting the ground or grounds for reinstatement asserted, as requested by
the OBO director.

Within 30 days following receipt of a completed application for reinstatement, the OBO director shall grant the
application or deny the application and set the matter for hearing within 30 days of the date of mailing notice
of such denial.

The burden on the business applying for reinstatement shall be to demonstrate the existence of one or more of
the conditions set forth in subsections d(1) through d(4) of this section by clear, convincing and cogent
evidence, to be evaluated by the director under hearing procedures consistent with the nature of the application
and, to the extent applicable, with the provisions of subsections (c), (d), (e) and (f) of section 15-88 of this
Code. In addition, a business seeking reinstatement under subsection (b)(4) of this section that has previously
sought a waiver of classification as an established business enterprise pursuant to section 15-88(d) of this
chapter must present evidence of a material and substantial change in circumstances not shown at the
preceding hearing, and the OBO director or his designee shall disregard evidence that is repetitious or
cumulative of the prior hearing on the matter.

The decision of the OBO director or his designee following a hearing on reinstatement shall be final, and any
applicant denied reinstatement is to be notified in writing of the decision within ten days following the hearing.
No business denied reinstatement may subsequently apply for reinstatement until the expiration of one year
from the date of the denial.

(Ord. No. 2013-428, § 10 (Exh. A), 5-8-2013, eff. 7-1-2013)
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CERTIFICATION REGARDING LOBBYING
The undersigned certifies, to the best of his or her knowledge and belief, that:

(1) No Federally appropriated funds have been paid or will be paid, by or on behalf of
the undersigned, to any person for influencing or attempting to influence an officer or employee
of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement
and the extension, continuation, renewal, amendment or modification of any Federal contract,
grant, loan or cooperative agreement.

(2) If any funds, other than Federally appropriated funds, have been paid or will be
paid to any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress or an employee of a Member
of Congress in connection with this Federal contract, grant, loan or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to Report
Lobby”, in accordance with its instructions.

(3) This certification is material representation of fact upon which reliance was
placed when this transaction was made or entered into. Submission of this certificate is a
prerequisite for making or entering into this transaction imposed by Section 1352, Title 31, U.S.
Code. Any person who fails to file the required certification shall be subject to a civil penalty of
not less than $10,000.00 and not more than $100,000.00 for each such failure.

HARRIS COUNTY FLOOD CONTROL
DISTRICT, a Special Purpose District created by
the Texas Legislature

0CT 10 2017 |
By: é/ﬂ MW

Date Name:__COUNTY JUDGF ED EMMFTT
Title:




EXHIBIT G



CERTIFICATION REGARDING

DEBARMENT, SUSPENSION, AND OTHER RESPONSIBILITY MATTERS

The undersigned certifies to the best of its knowledge and belief that it and its principals:

(a)

(b)

(c)

(d)

Are not presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from covered transactions by any Federal, State or local department
or agency;

Have not within a three (3) year period preceding this proposal been convicted of or had a
civil judgment rendered against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing a public (Federal, State or
local) transaction or contract under a public transaction: violation of Federal or State
antitrust statutes or commission of embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, or receiving stolen property;

Are not presently indicted for or otherwise criminally or civilly charged by a government
entity (Federal, State or local) with commission of any of the offenses enumerated in
Paragraph (b) of this certification; and

Have not within a three (3) year period preceding this application/proposal had one or
more public transactions (Federal, State or local) terminated for cause or default.

I understand that a false statement on this certification may be grounds for rejection of this
proposal or termination of the award. In addition, under 18 USC Sec. 1001, a false statement
may result in a fine of up to $10,000.00 or imprisonment for up to five (5) years, or both.

COUNTY JUDGE ED EMMETT

Type Name & Title of Authorized Representative

2,

Signature of Authorized Representative

ocT 10 2017

Date

I am unable to certify to the above statements. My explanation is attached.
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SECTION 3 REGULATION

§ 135.1

APPENDIX TO PART 135
AUTHORITY: 12 U.S.C. 1701u; 42 U.S.C. 3535(d).
SOURCE: 59 FR 33880, June 30, 1994, unless

otherwise noted.

EFE

ECTIVE DATE NOTE: At 59 FR 33880, June

30, 1994, part 135 was revised effective August

1, 1994 through June 30, 1995. At 60 FR 28325,

May 31, 1995, the effective period was ex- tended until
the final rule implementing changes made to section 3 of
the Housingand Urban Development Act of 1968 by the
Housing and Community Development Act 0f 1992 is
published and becomes effective.

Subpart A—General Provisions
§ 135.1 Purpose.

(a

®

) Section 3. The purpose of section 3 of the Housing
and Urban Development Act of 1968 (12 U.S.C.
1701u) (section 3) is to ensure that employment and
other economic opportunities generated by certain
HUD financial assistance shall, to the greatest
extent feasible, and consistent with existing Federal,
State and local laws and regulations, be directed to
low- and very low- income persons, particularly
those who are recipients of government assistance
for housing, and to business concerns which provide
economic opportunities to low- and very low-
income per- sons.

Part 135. The purpose of this part is to establish the
standards and procedures to be followed to ensure
that the objectives of section 3 are met.

~—

§ 135.2 Effective date of regulation.

The regulations of this part will re- main in effect until
the date the final rule adopting the regulations of this part
with or without changes is published and becomes
effective, at which point the final rule will remain in
effect.

[60 FR 28326, May 31, 1995]

§ 135.3 Applicability.

(a) Section 3 covered assistance. Section 3 applies to
the following HUD assistance (section 3 covered
assistance):

(1) Public and Indian housing assistance. Section
3 applies to training, employment, contracting
and other economic opportunities  arising
from the

24 CFR Subtitle B, Ch. I (4-1-03 Edition)

expenditure of the following public and
Indian housing assistance:

(i) Development assistance provided
pursuant to section 5 of the U.S. Housing
Actof1937(1937 Act);

(ii) Operating  assistance  provided
pursuant to section 9 of the 1937 Act; and

(iii) Modemization assistance pro-
vided pursuant to section 14 of the 1937
Act;

(2) Housing and community development
assistance. Section 3 applies to ftraining,
employment, contracting and other economic
opportunities arising in connection with the
expenditure of housing assistance (including
section B assistance, and including other housing
assistance not administered by the Assistant
Secretary of Housing) and com- munity
development assistance that is used for the
following projects;

(i) Housing rehabilitation (including
reduction and abatement of lead-based
paint hazards, but excluding routine
maintenance, repair and replacement);

(ii) Housing construction; and

(iii) Other public construction.

(3) Thresholds—(i) No thresholds jfor
section 3 covered public and Indian housing
assistance. The requirements of this part
apply to section 3 covered assistance
provided to recipients, notwithstanding the
amount of the assistance provided to the
recipient. The requirements of this part
apply to all contractors and subcontractors
performing work in connection with
projects and activities funded by public and
Indian housing assistance covered by
section 3, regardless of the amount of the
con tractor subcontract.

(ii) Thresholds for section 3 covered
housing and  community  development
assistance—(A) Recipient thresholds. The
requirements of this part apply to recipients
of other housing and community
development program  assistance for a
section 3 covered project(s) for which the
amount of the assistance ex- ceeds $200,000.

(B) Contractor and subcontractor
thresholds. The requirements of this part
apply to contractors and sub- contractors
performing work on sec- tion 3 covered
project(s) for which the amount of the
assistance exceeds
$200,000; and the contract or sub- contract
exceeds $100,000.
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(C) Threshold met for recipients, but not

contractors or subcontractors. If a recipient

receives section 3 covered housing or community
development assistance in excess of $200,000, but

no contract exceeds $100,000, the section 3

preference requirements only apply to the recipient.

(b) Applicability of section 3 lo entire
project or activity funded with section 3 assistance.
The requirements of this part apply to the entire
project or activity that is funded with section 3
covered assistance, regardless of whether the section 3
activity is fully or partially funded with section 3
covered assistance.

() Applicability to Indian housing authorities and
Indian tribes. Indian housing authorities and tribes
that receive HUD assistance described inparagraph
(a) of this section shall comply with the procedures
and requirements of this part to the maximum extent
con- sistent with, but not in derogation of, compliance
with section 7(b) of the In- dian Self-Determination
and Education Assistance Act (25 U.S.C. 450e(b)).
(See 24 CFR part905.)

(d) Other HUD assistance and other Federal
assistance. Recipients, contractors and subcontractors
that receive HUD assistance, not listed in para- graph
(a) of this section, or other Federal assistance, are
encouraged to pro- vide, to the greatest extent feasible,
training, employment, and contracting opportunities
generated by the expenditure of this assistance to low-
and very low-income persons, and business concerns
owned by low- and very low- income persons, or
which employ low- and very low-income persons.

§135.5 Definitions.

The terms Department, HUD, Indian housing
authority (IHA), Public housing agency (PHA), and
Secretary are defined in 24 CFR part 5.

Annual Contributions Contract (ACC) means the
contract under the U.S. Housing Act of 1937 (1937
Act)between HUD and the PHA, or between HUD
and the 1HA, that contains the terms and conditions
under which HUD assists the PHA or the IHA in
providing decent, safe, and sanitary housing for low
income families. The ACC must be in a form
prescribed by HUD under

which HUD agrees to provide
assistance in the development,
modernization and/or operation of a
low income housing project under the
1937 Act, and the PHA or I[HA agrees
to develop, modernize and operate the
project in compliance with all
provisions of the ACC and the 1937
Act, and all HUD regulations and
implementing requirements and
procedures. (The ACC is not a form of
procurement contract.)

Applicant means any entity which
makes an application for section 3
covered assistance, and includes, but is
not limited to, any State, unit of local
government, public housing agency,
Indian housing authority, Indian tribe,
or other public body, public or private
nonprofit organization, private agency
or institution, mortgagor, developer,
limited dividend sponsor, builder,
property manager, community housing
development organization (CHDO),
resident management corporation,
resident council, or cooperative
association,

Assistant Secretary means the Assist-
ant Secretary for Fair Housing and
Equal Opportunity.

Business concern means a business
entity formed in accordance with State
law, and which is licensed under State,
county or municipal law to engage in
the type of business activity for which
it was formed.

Business concern that provides
economic opportunities for low- and
very low-income  persons. See
definition of ‘‘section 3 business
concern’’ in this section.

Contract. See the definition of
‘“‘section 3 covered contract’ in this
section.

Contractor means any entity which
contracts to perform work generated by
the expenditure of section 3 covered
assistance, or for work in connection
with a section 3 covered project.

Employment opportunities generated
by section 3 covered assistance means
all employment opportunities
generated by the expenditure of section
3 covered public and Indian housing
assistance (i.e., operating assistance,
development assistance and
modernization assistance, as described
in § 135.3(a)(1)). With respect to
section 3 covered housing and
community development assistance,
this term means all employment
opportunities arising in ¢ onnection.

§135.5
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with section 3 covered projects (as de- scribed in §
135.3(a)(2)), including management and
administrative jobs connected with the section 3
covered project. Management and administrative
jobs include architectural, engineering or related
professional services required to prepare plans,
drawings, specifications, or work write-ups; and
jobs directly related to administrative support of
these activities, e.g., construction manager,
relocation specialist, payroll clerk,etc.

Housing authority (HA) means, collectively,
public housing agency and Indian housing
authority.

Housing and community development assistance
means any financial assistance provided or
otherwise made avail- able through a HUD housing
or com- munity development program through any
grant, loan, loan guarantee, cooperative agreement,
or contract, and includes community development
funds in the form of community development block
grants, and loans guaranteed under section 108 of
the Housing and Community Development Act of
1974, as amended. Housing and community
development assistance does not include financial
assistance provided through a contract of insurance
or guaranty.

Housing development means low-in- come
housing owned, developed, or operated by public
housing agencies or Indian housing authorities in
accordance with HUD’s public and Indian housing
program regulations codified in 24 CFR Chapter IX.

HUD Youthbuild programs mean pro- grams that
receive assistance under subtitle D of Title IV of the
National Affordable Housing Act, as amended by
the Housing and Community Development Act of
1992 (42 U.S.C. 12899), and provide disadvantaged
youth  with  opportunities for employment,
education, leadership development, and training in
the construction or rehabilitation of housing for
homeless individuals and members of low- and very
low-income families.

Indian tribes shall have the meaning given this
term in 24 CFR part 571.

JTPA means the Job Training Partnership Act (29
U S.C. 1579(a))

Low-income person. See the definition of
“*section 3 resident’’ in this  section.

24 CFR Subtitle B, Ch, I (4-1-03 Edition)

Metropolitan ~ area  means a
metropolitan statistical area (MSA), as
established by the Office of
Managementand Budget.

Neighborhood area means:

(1) For HUD housing programs, a
geo- graphical location within the
jurisdiction of a unit of general local
government (but not the entire
jurisdiction) designated in ordinances,
or other local documents as a
neighborhood, village, or similar
geographical designation.

(2) For HUD community
development  programs, see the
definition, if pro- vided, in the
regulations for  the applicable
community development pro- gram, or
the definition for this term in 24 CFR
570.204(c)(1).

New hires mean full-time employees
for permanent, temporary or seasonal
employment opportunities.

Nonmetropolitan counfy means any
county outside of a metropolitan area.
Other HUD programs means HUD
programs, other than HUD public and
Indian housing programs, that provide
housing and community development
assistance for “‘section 3 covered
projects,’’ as defined in this section.

Public housing resident has the
meaning given this term in 24 CFR
part 963. Recipient means any entity
which receives section 3 covered
assistance, directly from HUD or from
another recipient and includes, but is
not limited to, any State, unit of local
government, PHA, THA, Indian tribe,
or other public body, public or private
nonprofit organization, private agency
or institution, mortgagor, developer,
limited dividend sponsor, builder,
property manager, community housing
development organization, resident
management  corporation, resident
council, or cooperative association
Recipient also includes any successor,
assignee or transferee of any such
entity, but does not include any
ultimate beneficiary under the HUD
program to which section 3 applies and
does not include con-tractors.

Section 3 means section 3 of the
Housing and Urban Development Act of
1968, as amended (12 U.S.C. 1701u).

Section 3 business concern means a
business concern, as defined in this
section—

(1) That is 51 percent or more owned by section

3residents; or
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(2) Whose permanent, full-time employees
include persons, at least 30 per- cent of whom
are currently section 3 residents, or within
three years of the date of first employment
with the business concern
were section 3 residents; or

(3) That provides evidence of a commitment to
subcontract in excess of 25 percent of the
dollar award of all sub- contracts to be
awarded to business concerns that meet the
qualifications set forth in paragraphs (1) or (2)
in this definition of ‘‘section 3 business
concern,”’

Section 3 clause means the contract provisions set

forth in § 135.38.

Section 3 covered activity means any activity
which is funded by section 3 covered assistance
public and Indian housing assistance.

Section 3 covered assistance means:

(1) Public and Indian housing development

assistance provided pursuant to section 5 of the 1937

Act;

(2) Public and Indian housing operating assistance
provided pursuant to section 9 of the 1937 Act;

(3) Public and Indian housing modernization
assistance provided pursuant to section 14 of the
1937 Act,

(4) Assistance provided under any HUD housing
or community development program that is
expended for work arising in connection with:

(i) Housing rehabilitation (including reduction
and abatement of lead-based paint hazards, but
excluding routine maintenance, repair and
replacement);

(i1) Housing construction; or

(iii) Other public construction project
(which  includes  other  buildings or
improvements, regardless of owner- ship).

Section 3 covered coniract means a contract or
subcontract (including a professional service
contract) awarded by a recipient or contractor for
work generated by the expenditure of section 3
covered assistance, or for work arising in connection
with a section 3 covered project. “‘Section 3 covered
con- tracts”’ do not include contracts awarded under
HUD'’s procurement program, which are governed
by the Federal Acquisition Regulation System (see
48 CFR, Chapter 1). ““Section 3 covered contracts’’
also do not include con- tracts for the purchase of
supplies and

materials. However, whenever a
contract for materials includes the
installation of the materials, the
contract constitutes a section 3 covered
con- tract. For example, a contract for
the purchase and installation of a
furnace would be a section 3 covered
contract because the contract is for
work (i.e., the installation of the
furnace) and thus is covered by section
3.

Section 3 covered project means the
construction, reconstruction,
conversion or rehabilitation of housing
(including reduction and abatement of
lead-based paint hazards), other public
construction which includes buildings
or improvements (regardless of owner-
ship) assisted with housing or
community development assistance.

Section 3 joint venture. See § 135.40,
Section 3 resident means: (1) A public
housing resident; or

(2) An individual who resides in the
metropolitan area or nonmetropolitan
county in which the section 3 covered
assistance is expended, and who is:

(i) A4 low-income person, as this
term is defined in section 3(b)(2) of the
1937 Act (42 U.S.C. 1437a(b)(2)).
Section 3(b)(2) of the 1937 Act defines
this term to mean families (including
single per- sons) whose incomes do not
exceed 80 per centum of the median
income for the area, as determined by
the Secretary, with adjustments for
smaller and larger families, except that
the Secretary may establish income
ceilings higher or lower than 80 per
centum of the median for the area on
the basis of the Secretary’s findings
that such variations are necessary
because of prevailing levels of
construction costs or unusually high or
low-income families; or

(ii) A4 very low-income person, as
this term is defined in section 3(b)(2)
of the 1937 Act (42 USC
1437a(b)(2)). Section 3(b)(Z) of the
1937 Act (42 U.S.C. 1437a(b)(2))
defines this term to mean families
(including single persons) whose
incomes do not exceed 50 per centum
of the median family income for the
area, as determined by the Secretary
with adjustments for smaller and
larger families, except that the
Secretary may establish income
ceilings higher or lower than 50 per
centum of the median for the area on
the basis of the Secretary’s findings
that

§135.5
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such variations are necessary because of unusually

high or low family in- comes.

(3) A person seeking the training and employment
preference provided by section 3 bears the
responsibility of providing evidence (if
requested) that the person is eligible for the
preference.

Section 8 assistance means assistance provided
under section 8 of the 1937 Act (42 U.S.C. 1437f)
pursuant to 24 CFR part 882, subpart G.

Service area means the geographical area in
which the persons benefitting from the section 3
covered project re- side. The service area shall not
extend beyond the unit of general local government
in which the section 3 covered assistance is
expended. In HUD’s Indian housing programs, the
service area, for [HAs established by an Indian tribe
as a result of the exercise of the tribe’s sovereign
power, is limited to the area of tribal jurisdiction.

Subcontractor means any entity (other than a
person who is an employee of the contractor) which
has a contract with a contractor to under- take a
portion of the contractor’s obligation for the
performance of work generated by the expenditure
of section 3 covered assistance, or arising in
connection with a section 3 covered project.

Very low-income person. See the definition of
‘*section 3 resident’’ in this section.

Youthbuild programs. See the definition of
““HUD Youthbuild programs’’ in this section.

[59 FR 33880, June 30, 1994, as amended at 61

FR 5206, Feb. 9, 1996]

§ 135.7 Delegation of authority.

Except as may be otherwise provided in this part,
the functions and responsibilities of the Secretary
under section 3, and described in this part, are
delegated to the Assistant Secretary for Fair
Housing and Equal Opportunity. The Assistant
Secretary is further authorized to redelegate
functions and responsibilities to other employees of
HUD; provided however, that the authority to issue
rules and regulations under this part, which
authority is delegated to the Assistant Secretary,
may

24 CFR Subtitle B, Ch. I (4-1-03 Edition)

not be redelegated by the Assistant
Secretary,

§ 1359 Requirements applicable to HUD NOFAs for
section 3 covered programs.

(&) Certification of compliance with part
135. All notices of funding availability
(NOFAs) issued by HUD that
announce the availability of funding
covered by section 3 shall include a
provision in the NOFA that notifies
applicants that section 3 and the
regulations in part

135 are applicable to funding awards
made under the NOFA. Additionally
the NOFA shall require as an
application submission requirement
(which may be specified in the NOFA
or application kit) a certification by the
applicant that the applicant will comply
with the regulations in part 135, (For
PHAs, this requirement will be met
where a PHA Resolution in Support of
the Application is submitted.) With
respect to application evaluation, HUD
will accept an applicant’s certification
unless there is evidence substantially
challenging the certification.

(b) Statement of purpose in NOFAs.
(1) For competitively awarded
assistance in which the grants are for
activities administered by an HA, and
those activities are anticipated to
generate significant training,
employment or contracting
opportunities, the NOFA must include
a statement that one of the purposes of
the assistance is to give to the greatest
extent feasible, and consistent with
existing Federal, State and local laws
and regulations, job training,
employment, contracting and other
economic opportunities to section 3
residents and section 3 business
concerns.

(2) For competitively awarded
assistance involving housing
rehabilitation, construction or other
public construction, where the amount
awarded to the applicant may exceed
$200,000, the NOFA must include a
statement that one of the purposes of
the assistance is to give, to the greatest
extent feasible, and consistent with
existing Federal, State and local laws
and regulations, job training,
employment, contracting and other
economic opportunities to section 3
residents and section 3 business
concerns.



Office of Asst. Secy., Equal Opportunity, HUD

(c) Section 3 as NOFA evaluation criteria.
Where not otherwise precludedby statute, in the
evaluation of applications for the award of assistance,
consideration shall be given to the extent to which an
applicant has demonstrated that it will train and employ
section 3 residents and contract with section 3 business
concerns for economic opportunities generated in
connection with the assisted project or activity. The
evaluation criteria to be utilized, and the rating points to
be as- signed, will be specified in the NOFA,

§ 135.11 Other laws governing train- ing, employment, and
contracting.

Other laws and requirements that are applicable or may
be applicable to the economic opportunities generated
from the expenditure of section 3 covered assistance
include, but are not necessarily limited to those listed in
this section.

(a) Procurement standards for States and local
governments (24 CFR 85.36)—(1) General. Nothing in this
part 135 pre- scribes specific methods of procurement.
However, neither section 3 nor the requirements of this
part 135 supersede the general requirement of 24 CFR
85.36(c) that all procurement trans- actions be conducted
in a competitive manner. Consistent with 24 CFR
85.36(c)(2), section 3 is a Federal statute that expressly
encourages, to the maximum extent feasible, a geographic
preference in the evaluation of bids or proposals.

(2) Flexible Subsidy Program. Multi- family project
mortgagors in the Flexible Subsidy Program are not
required to utilize the methods of procurement in 24 CFR
85.36(d), and are not per- mitted to utilize methods of
procurement that would result in their award of a contract
to a business concern that submits a bid higher than the
lowest responsive bid. A multifamily project mortgagor,
however, must ensure that, to the greatest extent feasible,
the procurement practices it selects provide preference to
section 3 business concerns.

(b) Procurement standards for other recipients (OMB
Circular No. A—110). Nothing in this part prescribes
specific methods of procurement for grants and other
agreements with institutions of

higher education, hospitals, and other
nonprofit organizations. Consistent with the
requirements set forth in OMB Circular No.
A-110, section 3 is a Federal statute that
expressly encourages a geographic
preference in the evaluation of bids or
proposals.

(a) Federal labor standards provisions.
Certain construction contracts are subject to
compliance with the requirement to pay
prevailing wages deter- mined under
Davis-Bacon Act (40
U.8.C. 276a—276a-7) and implementing
U.S. Department of Labor regulations in 29
CFR part 5. Additionally, certain HUD-assisted
rehabilitation and maintenance activities on
public and Indian housing developments are
subject to compliance with the requirement to
pay prevailing wage rates, as deter- mined or
adopted by HUD, to laborers and mechanics
employed in this work. Apprentices and
trainees may be utilized on this work only to
the extent permitted under either Department of
Labor regulations at 29 CFR part 5 or for work
subject to HUD-determined prevailing wage
rates, HUD policies and guidelines. These
requirements include adherence to the wage
rates and ratios of apprentices or trainees to
journeymen set out in **approved
apprenticeship and training programs,’” as
described in paragraph (d) of this section.

(b) Approved apprenticeship and (rainee
programs. Certain apprenticeship and trainee
programs have been approved by various
Federal agencies. Approved apprenticeship
and  trainee programs include: an
apprenticeship program approved by the
Bureau of Apprenticeship and Training of the
Department of Labor, or a  State
Apprenticeship Agency, or an on-the-job
training program approved by the Bureau of
Apprentice- ship and Training, in accordance
with the regulations at 29 CFR part 5; or a
training program approved by HUD 1in
accordance with HUD  policies and
guidelines, as applicable. Participation in an
approved apprenticeship program does not,
in and of itself, demonstrate compliance with
the regulations of this part.

(c) Compliance with Executive Order
11246. Certain contractors covered by this part
are subject to compliance with Executive
Order 11246, as amended
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by Executive Order 12086, and the Department of
Labor regulations issued pursuant thereto (41 CFR
chapter 60) which provide that no person shall be
discriminated against on the basis of race, color, religion,
sex, or national origin in all phases of employment during
the performance of Federal or Federally assisted
construction contracts.

Subpart B—Economic Opportunities for Section
3 Residents and Section 3 Business Concerns

§ 135.30 Numerical goals for meeting the greatest extent
feasible requirement.

(a) General (1) Recipients and covered contractor

may demonstrate compliance with the ‘‘greatest extent
feasible’” requirement of section 3 by meeting the
numerical goals set forth in this section for providing
training, employment, and contracting opportunities to
section 3 residents and section 3 business concerns,

(2) The goals established in this section apply to the
entire amount of section 3 covered assistance awarded to
a recipient in any Federal Fiscal Year (FY), commencing
with the first FY following the effective date of this rule.
(3) For recipients that do not engage in training, or
hiring, but award con- tracts to contractors that will
engage in training, hiring, and subcontracting, recipients
must ensure that, to the greatest extent feasible,
contractors will provide training, employment, and
contracting opportunities to section 3 residents and
section 3 business concerns.

(4) The numerical goals established in this section
represent minimum numerical targets.

b. Training and employment. The numerical goals set forth
in paragraph (b) of this section apply to new hires. The
numerical goals reflect the aggregate hires. Efforts to
employ section 3 residents, to the greatest extent feasible,
should be made at all job levels.

(1) Numerical goals for section 3 covered public and
Indian housing programs. Recipients of section 3 covered
public and Indian housing assistance (as described in §
135.5) and their contractors and
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subcontractors may demonstrate compliance
with this part by committing to employ
section 3 residents as:

(i) 10 percent of the aggregate number of
new hires for the one year period beginning
inFY 1995,

(ii) 20 percent of the aggregate number of
new hires for the one period beginning in FY
1996;

(i11) 30 percent of the aggregate number of
new hires for one year period be- ginning in
FY 1997 and continuing thereafter.

(2) Numerical goals for other HUD pro-

grams

covered by section 3. (i) Recipients of section
3 covered housing assistance provided under
other HUD programs, and their contractors
and subcontractors (unless the contract or
sub- contract awards do not meet the
threshold specified in § 135.3(a)(3)) may
demonstrate compliance with this part by
committing to employ section 3 residents as
10 percent of the aggregate number of new
hires for each year over the duration of the
section 3 project;

(ii) Where a managing general partner or
management agent is affiliated, in a given
metropolitan area, with recipients of section
3 covered housing assistance, for an
aggregate of 500 or more units in any fiscal
year, the man- aging partner or management
agent may demonstrate compliance with this
part by committing to employ section 3
residents as:

(A) 10 percent of the aggregate number of
new hires for the one year period beginning
inFY 1995;

(B) 20 percent of the aggregate number of
new hires for the one year period beginning
inFY 1996,

(C) 30 percent of the aggregate number of
new hires for the one year period beginning
in FY 1997, and continuing thereafter.

(3) Recipients of section 3 covered
community development assistance, and
their contractors and subcontractors (unless
the contract or sub- contract awards do not
meet the threshold specified in §
135.3(a)(3)) may demonstrate compliance
with the requirements of this part by
committing to employ section 3 residents
as:

(i) 10 percent of the aggregate number of

new hires for the one year period

beginninginFY 1995,
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(ii) 20 percent of the aggregate number of new

hires for the one year period beginninginFY 1996; and
(iii)30 percent of the aggregate number of new

hires for the one year period beginning in FY 1997 and
continuing thereafter.

(¢) Contracts. Numerical goals set forth in paragraph (c)
of this section apply to contracts awarded in connection
with all section 3 covered projects and section 3 covered
activities. Each recipient and contractor and subcontractor
(unless the contract or sub- contract awards do not meet
the threshold specified in § 135.3(a)(3)) may demonstrate
compliance with the requirements of this part by
committing to award to section 3 business concerns:

(1) Atleast 10 percent of the total dollar amount of

all section 3 covered contracts for building trades work
for maintenance, repair, modernization or development of
public or Indian housing, or for building trades work
arising in connection with housing rehabilitation, housing
construction and other public construction; and

(2) At least three (3) percent of the total dollar amount of
all other section 3 covered contracts.

(d) Safe harbor and compliance determinations.

(1) In the absence of evidence to the contrary, a

recipient that meets the minimum numerical goals set
forth in this section will be considered to have complied
with the section 3 preference requirements.

(2) In evaluating compliance under subpart D of this part,
a recipient that has not met the numerical goals set forth
in this section has the burden of demonstrating why it was
not feasible to meet the numerical goals set forth in this
section. Such justification may include impediments
encountered de- spite actions taken. A recipient or
contractor also can indicate other economic opportunities,
such as those listed in § 135.40, which were provided in its
efforts to comply with section 3 and the requirements of
this part.

§ 135.32 Responsibilities of the recipient.

Each recipient has the responsibility to comply
with section 3 in its own operations, and ensure
compliance in the

operations of its contractors and sub-
contractors. This responsibility includes but
may not be necessarily limited to:

(a) Implementing procedures de- signed
to notify section 3 residents about training
and employment opportunities generated by
section 3 covered assistance and section 3
business  concerns  about  contracting
opportunities generated by section 3 covered
assistance;

(b) Notifying potential contractors for
section 3 covered projects of the
requirements of this part, and incorporating
the section 3 clause set forth in § 135.38 in
all solicitations and con- tracts.

(c) Facilitating the training and
employment of section 3 residents and the
award of contracts to section 3 business
concerns by undertaking activities such as
described in the Appendix to this part, as
appropriate, to reach the goals set forth in §
135.30. Recipients, at their own discretion,
may establish reasonable numerical goals for
the training and employment of section 3
residents and contract award to section 3
business concerns that exceed those specified
in §135.30,

(d) Assisting and actively cooperating
with the Assistant Secretary in obtaining the
compliance of contractors and subcontractors
with the requirements of this part, and
refraining from entering into any contract
with any contractor where the recipient has
notice or knowledge that the con- tractor has
been found in violation of the regulations in
24 CFR part 135.

(e) Documenting actions taken to comply
with the requirements of this part, the results
of actions taken and impediments, if any.

(f) A State or county which distributes
funds for section 3 covered assistance to
units of local governments, to the greatest
extent feasible, must at- tempt to reach the
numerical goals set forth in 135.30 regardless
of the number of local governments receiving
funds from the section 3 covered assistance
which meet the thresholds for applicability
set forth at 135.3. The State or county must
inform units of local government to whom
funds are distributed of the requirements of
this part; assist
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local governments and their contractors in meeting the
requirements and objectives of this part; and monitor the
performance of local governments with respect to the
objectives and requirements of this part.

§ 135.34 Preference for section 3 residents in training and
employment opportunities.

(a) Order of providing preference. Recipients,
contractors and subcontractors shall direct their efforts to
pro- vide, to the greatest extent feasible, training and
employment  opportunities  generated  from  the
expenditure of section 3 covered assistance to section 3
residents in the order of priority pro- vided in paragraph
(a) of this section.

(1) Public and Indian housing pro- grams. In public and
Indian housing programs, efforts shall be directed to
provide training and employment opportunities to
section 3 residents in the following order of priority:

(i) Residents of the housing development or
developments for which the section 3 covered assistance
is ex- pended (category lresidents);

(ii) Residents of other housing developments managed by
the HA that is ex- pending the section 3 covered housing
assistance (category 2 residents);

(iii) Participants in HUD Youthbuild programs being
carried out in the metropolitan area (or nonmetropolitan
county) in which the section 3 covered assistance is
expended (category 3 residents);

(iv) Other section 3 residents.

(2) Housing and community

development programs. In housing and community
development programs, priority consideration shall be
given, where feasible, to:

(i) Section 3 residents residing in the service area or
neighborhood in which the section 3 covered project is
located (collectively, referred to as category 1 residents),
and

(ii) Participants in HUD Youthbuild programs (category 2
residents).

(i) Where the section 3 project is assisted under the
Stewart

B. McKinney Homeless Assistance Act (42 U.S.C. 11301
er seq.), homeless persons residing in the service area or
neighborhood in which the section 3 covered project is
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located shall be given the highest priority,

(iv) Other section 3 residents.

(3) Recipients of housing assistance
programs administered by the Assist- ant
Secretary for Housing may, at their own
discretion, provide preference to residents of
the housing development receiving the
section 3 covered assistance within the
service area or neighborhood where the
section 3 covered project is located.

(4) Recipients of community development
programs may, at their own discretion,
provide priority to recipients of government
assistance for housing, including recipients
of certificates or vouchers under the Section
8 housing assistance program, within the
service area or neighborhood where the
section 3 covered project is located.

(b) Eligibility for preference. A section
3 resident seeking the preference in training
and employment provided by this part shall
certify, or submit evidence to the recipient
contractor or subcontractor, if requested, that
the person is a section 3 resident, as de- fined
in §135.5. (An example of evidence of
eligibility for the preference is evidence of
receipt of public assistance, or evidence of
participation in a public assistance program.)

(c) Eligibility for employment. Nothing in
this part shall be construed to re- quire the
employment of a section 3 resident who does
not meet the qualifications of the position to
be filled.

§ 135.36 Preference for section 3 business concerns in contracting

opportunities.
(a) Order of providing preference.
Recipients, contractors and subcontractors

shall direct their efforts to award section 3
covered contracts, to the pgreatest extent
feasible, to section 3 business concerns in the
order of priority provided in paragraph (a) of
this section.

(1) Public and Indian housing pro-
grams. In public and Indian housing
programs, efforts shall be directed to award
contracts to section 3 business concerns in
the following order of priority:

(1) Business concerns that are 51 per- cent
or more owned by residents of the housing
development or developments
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for which the section 3 covered assistance is expended, or
whose full-time, permanent workforce includes 30 per- cent
of these persons as employees (category 1 businesses);

(ii) Business concerns that are 51 per- cent or more owned

by residents of other housing developments or

developments managed by the HA that is ex- pending
the section 3 covered assistance, or whose full-time,

permanent workforce includes 30 percent of these

persons as employees (category 2 businesses); or

(iii)

Giv)

(2)

carried out in the metropolitan area (or
nonmetropolitan county) in which the section 3
covered assistance is ex- pended (category 3
businesses).

Business concerns that are 51 percent

or more owned by section 3 residents, or whose

permanent, full- time workforce includes no less than
30 percent section 3 residents (category 4 businesses),
or that subcontract in excess of 25 percent of the total

amount of subcontracts to business concerns

identified in paragraphs (a)(1)(1) and (a)(1)(i1) of this

section.

programs. In housing and community development
programs, priority consideration shall be given, where
feasible, to:

1) Section 3 business concerns that

provide economic opportunities for section 3 residents in
the service area or neighborhood in which the section 3
covered project is located (category 1 businesses); and
Applicants (as this term is de- fined in
42 U.S.C. 12899) selected to carry out HUD Youthbuild

(1)

programs (category 2 businesses),

(iii)

(b)

concern seeking to qualify for a section

3 contracting preference shall certify or submit evidence,

if requested, that the business concern is a section 3
business concern as definedin §135.5.

(c)

shall submit evidence to the recipient, contractor, or

subcontractor (as applicable), if re- quested, sufficient to
demonstrate to the satisfaction of the party

HUD Youthbuild programs being

Housing and community development

Other section 3 business concerns.
Eligibility for preference. A business

Ability to complete contract. A section
3 business concern seeking a contract or a subcontract

awarding

the contract that the business concern is
responsible and has the ability to perform
successfully under the terms and conditions
of the proposed con- tract. (The ability to
perform success- fully under the terms and
conditions of the proposed contract is
required of all contractors and subcontractors
subject to the procurement standards of 24
CFR 25,36 (see 24 CFR 85.36(b)(R)).) This

regulation requires consideration of, among
other factors, the potential contractor’s
record in complying with public policy
requirements. Section 3 compliance is a
matter properly considered as part of this
determination.

§ 135.38 Section 3 clause.

All section 3 covered contracts shall
include the following clause (referred to as
the section 3 clause):

A. The work to be performed under this
contract is subject to the requirements of
section 3 of the Housing and Urban
Development Act of 1968, as amended, 12
U.S.C. 1701u (section 3). The purpose of
section 3 is to ensure that employment and
other economic opportunities generated by
HUD assistance or HUD-assisted projects
covered by section 3, shall, to the greatest
extent feasible, be directed to low- and very
low-income persons, particularly persons
who are recipients of HUD assistance for
housing.

B. The parties to this contract agree to
comply with HUD’s regulations in 24 CFR
part 135, which implement section 3. As
evidenced by their execution of this contract,
the parties to this contract certify that they
are under no contractual or other impediment
that would prevent them from com- plying
with the part 135 regulations.

C. The contractor agrees to send to each
labor organization or representative of
workers with which the contractor has a
collective bargaining agreement or other
under- standing, if any, a notice advising the
labor organization or workers’ representative
of the contractor’s commitments under this
section 3 clause, and will post copies of the
notice in conspicuous places at the work site
where both employees and applicants for
training and employment positions can see
the notice. The notice shall describe the
section 3 preference, shall set forth minimum
number and job titles subject to hire, avail-
ability of apprenticeship and training
positions, the qualifications for each; and the
name and location of the person(s) taking
applications for each of the positions; and
the anticipated date the work shall begin

D. The contractor agrees to include this
section 3 clause in every subcontract subject
to compliance with regulations in 24 CFR
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part 135, and agrees to take appropriate
action, as provided in an applicable provision
of the subcontract or in this section 3 clause,
upon a finding that the subcontractor is in
violation of the regulations in 24 CFR  part
135. The contractor will not subcontract with
any subcontractor where the contractor has
notice or knowledge that the subcontractor
has been found in violation of the regulations
in 24 CFR part 135,

E. The contractor will certify that any
vacant employment positions, including
training positions, that are filled (1) after the
con- tractor is selected but before the
contract is executed, and (2) with persons
other than those to whom the regulations of
24 CFR part 135 require employment
opportunities to be directed, were not filled
to circumvent the contractor’s obligations
under 24 CFR part 135.

F. Noncompliance with HUD's regulations
in 24 CFR part 135 may result in sanctions,
termination of this contract for default, and
debarment or suspension from future HUD
assisted contracts.

G. With respect to work performed in
connection with section 3 covered Indian
housing assistance, section 7(b) of the Indian
Self-Determination and Education Assistance
Act (25 U.S.C. 450e) also applies to the work
to be performed under this contract. Section
7(b) requires that to the greatest ex- tent
feasible (i) preference and opportunities for
training and employment shall be given to
Indians, and (ii) preference in the award of
contracts and subcontracts shall be given to
Indian organizations and Indian-owned
Economic Enterprises. Parties to this contract
that are subject to the provisions of section
3 and section 7(b) agree to comply with
section 3 to the maximum extent feasible, but
not in derogation of compliance with section
7(b).

§ 135.40 Providing other economic opportunities.

(a) General. In accordance with the
findings of the Congress, as stated in section
3, that other economic opportunities offer an
effective means of empowering low-income
persons, a recipient is encouraged to
undertake efforts to provide to low-income
persons economic opportunities other than
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management and maintenance positions
within other housing developments; and
hiring section 3 residents in part-time
positions.

(¢) Other business related economic
opportunities. (1) A recipient or contractor
may provide economic opportunities to
establish, stabilize or expand section 3
business concerns, including
microenterprises. Such opportunities include,
but are not limited to the formation of section
3 joint ventures, financial sup- port for
affiliating with franchise development, use of
labor only contracts for building trades,
purchase of sup- plies and materials from
housing authority resident-owned businesses,
purchase of materials and supplies from PHA
resident-owned businesses and use of
procedures under 24 CFR part 963 regarding
HA contracts to HA resident- owned
businesses. A recipient or con- tractor may
employ these methods directly or may
provide incentives to non-section 3
businesses to utilize such methods to provide
other economic opportunities to low-income
persons.

(2) A secrion 3 Joint venture means an
association of business concerns, one of
which qualifies as a section 3 business
concern, formed by written joint venture
agreement to engage in and carry out a
specific business venture for which purpose
the business concerns combine their efforts,
resources, and skills for joint profit, but not
necessarily on a continuing or permanent
basis for conducting business generally, and
for which the section 3 business concern:

(1) Is responsible for a clearly defined
portion of the work to be performed and
holds management responsibilities in the
joint venture; and

(ii) Performs at least 25 percent of the
work and is contractually entitled to
compensation proportionate to its work.

Subpart C [Reserved]

Subpart D—Complaint and
Compliance Review

training, employment, and contract awards, § 13570 General,

in connection with section 3 covered
assistance.

(b) Other training and employment related
opportunities. Other economic opportunities to
train and employ section

3 residents include, but need not be limited
to, use of ‘‘upward mobility’’, “*bridge’’ and
trainee positions to fill vacancies; hiring

section 3 residents in

(a) Purpose. The purpose of this sub- part
is to establish the procedures for handling
complaints alleging non- compliance with
the regulations of this
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part, and the procedures governing the
Assistant Secretary’s review of a recipient’s
or contractor’s compliance with the
regulations in this part.

(b) Definitions.
subpart;

(1) Complaint means an allegation of
noncompliance with regulations of this part

made in the form described in
§ 135.76(d).

For purposes of this

(2) Complainant means the party which
files a complaint with the Assistant Secretary
alleging that a recipient or contractor has
failed or re- fused to comply with the
regulations in this part.

(3) Noncompliance with section 3 means
failure by a recipient or contractor to comply
with the requirements of this part.

(4) Respondent means the recipient or
contractor against which a complaint of
noncompliance has been filed. The term
“‘recipient’” shall have the meaning set forth
in § 135.7, which includes PHA andIHA.

§ 135.72 Cooperation in achieving compliance.

(a) The Assistant Secretary recognizes
that the success of ensuring that section 3
residents and section 3 business concerns
have the opportunity to apply for jobs and to
bid for contracts generated by covered HUD

financial assistance depends upon the
cooperation and  assistance of HUD
recipients and their contractors and

subcontractors. All recipients shall cooperate
fully and promptly with the Assistant
Secretary in section 3 compliance reviews, in
investigations of allegations of non-
compliance made under § 135.76, and with
the distribution and collection of data and
information that the Assist- ant Secretary
may require in connection with achieving the
economic objectives of section 3.

(b) The recipient shall refrain from

entering into a contract with any
con- tractor after notification to
the recipient by HUD that the
contractor has been found in
violation of the regulations in
this part. The provisions of 24
CFR part 24 apply to the
employment, engagement of
services, awarding of contracts
or funding of any contractors or
subcontractors during any period
of debarment, suspension or
otherwise in- eligible status.

§ 135.74 Section 3 compliance review procedures.

(a) Compliance reviews by Assistant
Secretary. The Assistant Secretary shall
periodically conduct section 3 compliance
reviews of selected recipients and contractors
to determine whether these recipients are in
compliance with the regulations in this part.

(b) Form of compliance review. A section
3 compliance review shall consist of a
comprehensive analysis and evaluation of the
recipient’s or contractor’s compliance with
the requirements and obligations imposed by
the regulations of this part, including an
analysis of the extent to which section 3
residents have been hired and section 3
business concerns have been awarded
contracts as a result of the methods
undertaken by the recipient to achieve the
employment, contracting and other economic
objectives of section 3.

(c) Where compliance review reveals
noncompliance with section 3 by recipient or
contractor. Where the section 3 compliance
review reveals that a recipient or contractor
has not complied with section 3, the
Assistant Secretary shall notify the recipient
or contractor of its specific deficiencies in
compliance with the regulations of this part,

and shall advise the recipient or contractor of

the means by which these deficiencies may
be corrected. HUD shall conduct a follow-up
review with the recipient or contractor to
ensure that action is being taken to correct
the deficiencies.

(d) Continuing noncompliance by recipient
or contractor. A continuing failure or refusal
by the recipient or con- tractor to comply
with the regulations in this part may result in
the application of sanctions specified in the
con- tract through which HUD assistance is
provided, or the application of sanctions
specified in the regulations governing the
HUD program under which HUD financial
assistance is provided. HUD will notify the
recipient of any continuing failure or refusal
by the contractor to comply with the
regulations in this part for possible action
under any procurement contract between the
recipient and the contractor.
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Debarment, suspension and limited denial of
participation pursuant to HUD’s regulations
in 24 CFR part 24, where appropriate, may
be applied to the recipient or the contractor.

(e) Conducting compliance review before the
award of assistance. Section 3 compliance
reviews may be conducted be- fore the award
of contracts, and especially where the
Assistant Secretary has reasonable grounds
to believe that the recipient or contractor will
be un- able or unwilling to comply with the
regulations in this part.

(f) Consideration of complaints during
compliance review. Complaints alleging
noncompliance with section 3, as pro- vided
in § 135.76, may also be considered during
any compliance review con- ducted to
determine the recipient’s conformance with
regulations in this part.

§ 135,76 Filing and processing com- plaints,

(a) Who may file a complaint. The
following individuals and business concerns
may, personally or through an authorized
representative, file with the Assistant
Secretary a complaint alleging
noncompliance with section 3:

(1) Any section 3 resident on behalf of
himself or herself, or as a representative of
persons similarly situated, seeking
employment, training or other economic
opportunities generated from the expenditure
of section 3 covered assistance with a
recipient or contractor, or by a representative
who is not a section 3 resident but who
represents one or more section 3 residents;

(2) Any section 3 business concern on
behalf of itself, or as a representative of other
section 3 business concerns similarly
situated, seeking contract opportunities
generated from the expenditure of section 3
covered assistance from a recipient or
contractor, or by an individual representative
of section 3 business concermns.

(b) Where to file a complaint. A com-
plaint must be filed with the Assistant
Secretary for Fair Housing and Equal
Opportunity, Department of Housing and
Urban Development, Washington, DC, 20410.

(¢) Time of filing. (1) A complaint must
be received not later than 180 days from the
date of the action or
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omission upon which the complaint is based,
unless the time for filing is ex- tended by the
Assistant Secretary for good cause shown.

(2) Where a complaint alleges non-
compliance with section 3 and the
regulations of this part that is continuing, as
manifested in a number of incidents of
noncompliance, the complaint will be timely
if filed within 180 days of the last alleged
occurrence of noncompliance.

(3) Where a complaint contains in-
complete information, the Assistant
Secretary shall request the needed in-

formation from the complainant. In the event
this information is not furnished to the
Assistant Secretary with- in sixty (60) days
of the date of the re- quest, the complaint
may be closed.

(d) Contents of complaint—(1) Written
complaints. Each complaint must be in
writing, signed by the complainant, and
include:

(i) The complainant’s name and ad- dress;

(i) The name and address of the
respondent;

(ii1) A description of the acts or omissions
by the respondent that is sufficient to inform
the Assistant Secretary of the nature and date
of the alleged noncompliance.

(iv) A complainant may provide in-
formation to be contained in a com- plaint by
telephone to HUD or any HUD Field Office,
and HUD will reduce the information
provided by telephone to writing on the
prescribed complaint form and send the form
to the complainant for signature.

(2) Amendment of complaint. Com- plaints
may be reasonably and fairly amended at any
time. Such amendments may include, but are
not limited to, amendments to cure, technical
defects or omissions, including failure to sign
or affirm a complaint, to clarify or amplify
the allegations in a com- plaint, or to join
additional or substitute respondents. Except
for the purposes of notifying respondents,
amended complaints will be considered as
having been made as of the original filing
date.

(&) Resolution of complaint by recipient.

(1) Within ten (10) days of timely filing of a
complaint that contains complete
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information (in accordance with para- graphs
(c) and (d) of this section), the Assistant
Secretary shall determine whether the
complainant alleges an action or omission by
a recipient or the recipient’s contractor that if
proven qualifies as noncompliance with
section 3, If a determination is made that
there is an allegation of noncompliance with
section 3, the complaint shall be sent to the
recipient for resolution.

(2) If the recipient believes that the
complaint lacks merit, the recipient must
notify the Assistant Secretary in writing of
this recommendation with  supporting
reasons, within 30 days of the date of receipt
of the complaint. The determination that a
complaint lacks merit is reserved to the
Assistant Secretary

(3) If the recipient determines that there is
merit to the complaint, the recipient will have
sixty (60) days from the date of receipt of the
complaint to resolve the matter with the
complain- ant. At the expiration of the 60-
day period, the recipient must notify the
Assistant Secretary in writing whether a
resolution of the complaint has been reached.
If resolution has been reached, the
notification must be signed by both the
recipient and the complainant, and must
summarize the terms of the resolution
reached between the two parties.

(4) Any request for an extension of the 60-

day period by the recipient must be
submitted in writing to the Assist- ant
Secretary, and must include a statement

explaining the need for the extension.

(5) If the recipient is unable to re- solve
the complaint within the 60-day period (or
more if extended by the Assistant Secretary),
the complaint shall be referred to the
Assistant Secretary for handling.

(B Informal resolution of complaint by
Assistant Secretary—(1) Dismissal of com-
plaint. Upon receipt of the recipient’s written
recommendation that there is no merit to the
complaint, or upon failure of the recipient
and complainant to reach resolution, the
Assistant  Secretary shall review the
complaint to determine whether it presents a
valid allegation of noncompliance with
section 3. The Assistant Secretary may
conduct further investigation if deemed
necessary. Where the com-

plaint fails to present a valid allegation of
noncompliance with section 3, the Assistant
Secretary will dismiss the complaint without
further action. The Assistant Secretary shall
notify the complainant of the dismissal of the
complaint and the reasons for the dismissal.
(2) Informal  resolution. ~ Where  the
allegations in a complaint on their face, or as
amplified by the statements of the
complainant, present a valid allegation of
noncompliance with section 3, the Assistant
Secretary will attempt, through informal
methods, to obtain a voluntary and just
resolution of the complaint. Where attempts
to resolve the complaint informally fail, the
Assistant Secretary will impose a resolution

on the recipient and complainant. Any
resolution imposed by the Assist- ant
Secretary will be in accordance with

requirements and procedures concerning the
imposition of sanctions or resolutions as set
forth in the regulations governing the HUD
program under which the section 3 covered
assistance wasprovided.

(3) Effective date of informal resolution.
The imposed resolution will become
effective and binding at the expiration of 15
days following notification to recipient and
complainant by certified mail of the imposed
resolution, unless either party appeals the
resolution before the expiration of the 15
days. Any appeal shall be in writing to the
Secretary and shall include the basis for the
appeal.

(g) Sanctions. Sanctions that may be
imposed on recipients that fail to com- ply
with the regulations of this part include
debarment, suspension and limited denial of
participation in HUD pro- grams.

(h) Investigation of complaint. The
Assistant Secretary reserves the right to
investigate a complaint directly when, in the
Assistant Secretary’s discretion,  the
investigation would further the purposes of
section 3 and thispart.

() Intimidatory — or  retaliatory  acls
prohibited. No recipient or other person shall
intimidate, threaten, coerce, or discriminate
against any person or business because the
person or business has made a complaint,
testified, assisted or participated in any
manner in an investigation, proceeding, or
hearing under this part. The identity of

§135.76
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complainants shall be kept confidential
except to the extent necessary to carry out the
purposes of this part, including the conduct
of any investigation, hearing or judicial
proceeding arising thereunder.

(j) Judicial relief. Nothing in this sub- part
D precludes a section 3 resident or section 3
business concerning from exercising the
right, which may other- wise be available, to
seek redress directly through judicial
procedures.

(Approved by the Office of Management and
Budget under control number 2529-0043)

Subpart E—Reporting and Recordkeeping
§ 135.90 Reporting.

Each recipient which receives directly
from HUD financial assistance that is subject
to the requirements of this part shall submit
to the Assistant Secretary an annual report in
such form and with such information as the
Assistant Secretary may request, for the
purpose of determining the effectiveness of
section 3. Where the pro- gram providing the
section 3 covered assistance requires
submission of an annual performance report,
the section

3 report will be submitted with that annual
performance report. If the pro- gram
providing the section 3 covered assistance
does not require an annual performance
report, the section 3 re- port is to be
submitted by January 10 of each year or
within 10 days of project completion,
whichever is earlier. All reports submitted to
HUD in accordance with the requirements of
this part will be made available to the public.

(Approved by the Office of Management and
Budget under control number 2529-0043)

§ 135,92 Recordkeeping and access to records.

HUD shall have access to all
records, reports, and other
documents or items of the recipient
that are maintained to demonstrate
compliance with the requirements
of this part, or that are maintained
in accordance with the regulations
governing the specific HUD
program under which section 3
covered assistance is provided or
otherwise made available to the
recipient or con- tractor.

24 CFR Subtitle B, Ch. I (4-1-03 Edition)

APPENDIX TO
PART 135

I. Examples of Efforts To Offer Training and
Employment Opportunities to Section 3
Residents

(1)Entering into ‘‘first source”” hiring
agreements with organizations representing
Section 3 residents.

(2) Sponsoring a HUD-certified **Step-
Up’” employment and training program for
section 3 residents.

(3) Establishing training programs, which
are consistent with the requirements of the
Department of Labor, for public and Indian
housing residents and other section 3
residents in the building trades.

(4) Advertising the training and
employment positions by distributing flyers
(which identify the positions to be filled,
the qualifications required, and where to
obtain additional information about the
application process) to every occupied
dwelling unit in the housing development
or developments where category 1 or
category 2 persons (as these termsare
definedin § 135.34) reside.

(5) Advertising the training and
employment positions by posting flyers
(which identify the positions to be filled,
the qualifications required, and where to
obtain additional information about the
application process) in the common areas or
other prominent areas of the housing
development or developments. For HAs,
post such advertising in the housing
development or developments where
category 1 or category 2 per- sons reside;
for all other recipients, post such
advertising in the housing development or
developments and transitional housing in
the neighborhood or service area of the
section 3 covered project.

(6) Contacting resident councils, resident
management corporations, or other resident
organizations, where they exist, in the
housing development or developments
where category 1 or category 2 persons
reside, and community organizations in
HUD-assisted neighborhoods, to request
the assistance of these organizations in
notifying residents of the training and
employment positions to be filled.

(7) Sponsoring (scheduling, advertising,
financing or providing in-kind services) a
job informational meeting to be conducted
by an HA or contractor representative or
representatives at a location in the housing
development or developments where
category 1 or category 2 persons reside or
in the neighborhood or service area of the
section 3 covered project.

(8) Arranging assistance in conducting
job interviews and completing job
applications for residents of the housing
development or developments where
category 1 or category 2
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persons reside and in the neighborhood or
service area in which a section 3 project is
located.

(9) Arranging for a location in the housing
development or developments  where
category 1 persons reside, or the
neighborhood or service area of the project,
where job applications may be delivered to
and collected by a recipient or contractor
representative or representatives.

(10) Conducting job interviews at the
housing development or developments where
category | or category 2 persons reside, or at
a location within the neighborhood or service
area of the section 3 covered project.

(11) Contacting agencies administering
HUD Youthbuild programs, and requesting

their  assistance in  recruiting HUD
Youthbuild program participants for the
HA’s or  contractor’s  training and
employment positions.

(12) Consulting with State and local

agencies administering training programs
funded through JTPA or JOBS, probation

and parole agencies, unemployment
compensation pro- grams, community
organizations and other officials or

organizations to assist with recruiting Section
3 residents for the HA’s or contractor’s
training and employment positions.

(13) Advertising the jobs to be filled
through the local media, such as community
television networks, newspapers of general
circulation, and radio advertising.

(14) Employing a job coordinator, or
contracting with a business concern that is li-
censed in the field of job placement
(preferably one of the section 3 business
concerns identified in part 135), that will
undertake, on behalf of the HA, other
recipient or con- tractor, the efforts to match
eligible and qualified section 3 residents with
the training and employment positions that
the HA or contractor intends to fill.

(15) For an HA, employing section 3
residents directly on either a permanent or a
temporary basis to perform work generated
by section 3 assistance. (This type of
employment is referred to as ‘‘force account
labor’” in HUD’s Indian housing regulations.
See 24 CFR905.102, and §905.201(a)(6).)

(16) Where there are more qualified section
3 residents than there are positions to be
filled, maintaining a file of eligible qualified
section 3 residents for future employment
positions.

(17) Undertaking job counseling, education
and related programs in association with
local educational institutions.

(18) Undertaking such continued job
training efforts as may be necessary to ensure
the continued employment of section 3
residents previously hired for employment
opportunities.

(19) After selection of bidders but prior to
execution of contracts, incorporating into the
contract a negotiated provision for a spe
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cific number of public housing or other section 3
residents to be trained or employed on the section 3

covered assistance.

(20) Coordinating plans and
implementation of economic development
(e.g., job training and preparation, business
development assistance for residents) with
the planning for housing and community
development.

II. Examples of Efforts To Award Contracts

to Section 3 Business Concerns

(1) Utilizing procurement procedures for
section 3 business concerns similar to those
provided in 24 CFR part 905 for business
concerns owned by Native Americans (see
section III of this Appendix).

(2) In determining the responsibility of
potential contractors, consider their record of
section 3 compliance as evidenced by past

actions and their current plans for the
pending contract.
(3) Contacting business assistance

agencies, minority contractors associations
and community organizations to inform them
of contracting opportunities and requesting

their assistance in identifying section 3
businesses which may solicit bids or
proposals for contracts for work in

connection with section 3 covered assistance.

(4) Advertising contracting opportunities
by posting notices, which provide general in-
formation about the work to be contracted
and where to obtain additional information,
in the common areas or other prominent
areas of the housing development or
developments owned and managed by the
HA

(5) For HAs, contacting resident councils,
resident management corporations, or other
resident organizations, where they exist, and
requesting their assistance in identifying
category 1 and category 2 business concerns.

(6) Providing written notice to all known
section 3 business concerns of the
contracting opportunities. This notice should
be in sufficient time to allow the section 3
business concerns to respond to the bid
invitations or request for proposals.

(7) Following up with section 3 business
concerns that have expressed interest in the
contracting opportunities by contacting them
to provide additional information on the
contracting opportunities.

(8) Coordinating pre-bid meetings at which
section 3 business concerns could be in-
formed of upcoming contracting and
subcontracting opportunities.

(9) Carrying out workshops on contracting
procedures and specific contract
opportunities in a timely manner so that
section 3 business concerns can take
advantage of  upcoming contracting
opportunities, with such information being
made available in languages other than
English where appropriate.
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(10) Advising section 3 business concerns
as to where they may seek assistance to
overcome limitations such as inability to
obtain bonding, lines of credit, financing, or
insurance.

(11) Arranging solicitations, times for the
presentation of bids, quantities,
specifications, and delivery schedules in
ways to facilitate the participation of section
3 business concerns.

(12) Where appropriate, breaking out con-
tract work items into economically feasible
units to facilitate participation by section 3
business concerns,

(13) Contacting agencies administering
HUD Youthbuild programs, and notifying
these agencies of  the contracting
opportunities.

(14) Advertising the contracting
opportunities  through trade association
papers and newsletters, and through the local
media, such as community television

networks, newspapers of general circulation,
and radio advertising.

(15) Developing a list of eligible section 3
business concerns.

(16) For HAs, participating in the
‘‘Contracting with Resident-Owned
Businesses’” program provided under 24 CFR
part 963.

(17) Establishing or sponsoring programs
designed to assist residents of public or
Indian housing in the creation and
development of resident-owned businesses.

(18) Establishing numerical goals (number
of awards and dollar amount of contracts)
for award of contracts to section 3 business
concerns.

(19) Supporting businesses which provide
economic opportunities to low income per-
sons by linking them to the support services
available through the Small Business
Administration (SBA), the Department of
Commerce and comparable agencies at the
State and local levels.

(20) Encouraging financial institutions, in
carrying out their responsibilities under the
Community Reinvestment Act, to provide no
or low interest loans for providing working
capital and other financial businessneeds.

(21) Actively supporting joint ventures
with section 3 business concerns.

(22) Actively supporting the development
or maintenance of business incubators which
assist Section 3 business concerns.

III. Examples of Procurement Procedures That

Provide for Preference for Section 3 Business

Concerns

This Section III  provides specific
procedures that may be followed by
recipients and contractors (collectively,

referred to as the ‘‘contracting party’’) for
implementing the section 3 contracting
preference for each of the competitive
procurement methods authorized in 24 CFR
85.36(d).

(1) Small Purchase Procedures. For section
3 covered contracts aggregating no more
than $25,000, the methods set forth in this
para- graph

24 CFR Subtitle B, Ch. I (4-1-03 Edition)

(1) or the more formal procedures set forth
in paragraphs (2) and (3) of this Section III
may be utilized.

(i) Solicitation. (A) Quotations may be
solicited by telephone, letter or other
informal procedure provided that the manner
of solicitation provides for participation by a
reason- able number of competitive sources.
At the time of solicitation, the parties must
be in- formed of:

—the section 3 covered contract to be award-
ed with sufficient specificity;

—the time within which quotations must be
submitted; and

—the information that must be submitted with
each quotation.

(B) If the method described in paragraph
(i)(A) is utilized, there must be an attempt to
obtain quotations from a minimum of three
qualified sources in order to promote
competition. Fewer than three quotations are
acceptable when the contracting party has
attempted, but has been unable, to obtain a
sufficient number of competitive quotations.
In unusual circumstances, the contracting
party may accept the sole quotation received
in response to a solicitation provided the
price is reasonable. In all cases, the
contracting party shall document the
circumstances when it has been unable to
obtain at least three quotations.

(ii) Award. (A) Where the section 3
covered contract is to be awarded based upon
the lowest price, the contract shall be
awarded to the qualified section 3 business
concern with the lowest responsive
quotation, if it is reasonable and no more than
10 percent higher than the quotation of the
lowest responsive quotation from any
qualified source. If no responsive quotation
by a qualified section 3 business concern is
within 10 percent of the lowest responsive
quotation from any qualified source, the
award shall be made to the source with the
lowest quotation.

(B) Where the section 3 covered contract is
to be awarded based on factors other than
price, a request for quotations shall be issued
by developing the particulars of the
solicitation, including a rating system for the
assignment of points to evaluate the merits of
each quotation. The solicitation shall identify
all factors to be considered, including price
or cost. The rating system shall pro- vide for
a range of 15 to 25 percent of the total
number of available rating points to be set
aside for the provision of preference for
section 3 business concerns. The purchase
order shall be awarded to the responsible
firm whose quotation is the most
advantageous, considering price and all other
factors specified in the rating system.

(2) Procurement by sealed bids (Invitations for
Bids). Preference in the award of section 3 covered
contracts that are awarded under a sealed bid (IFB)
process may be provided as follows:
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(i) Bids shall be solicited from all
businesses (section 3 business concerns, and
non- section 3 business concerns). An award
shall be made to the qualified section 3
business concern with the highest priority

(A) is within the maximum total contract
price established in the contracting party’s
budget for the specific project for which bids
are being taken, and

(B) is not more than *“X’” higher than the
total bid price of the lowest responsive bid

ranking and with the lowest responsive bid if  from any responsible bidder. X' is
that bid— determinedas follows:
x=lesser

When the lowest responsive bid is less than $100,000
When the lowest responsive bid is:

At least $100,000, but less than $200,000

At least $200,000, but less than $300,000

At least $300,000, but less than $400,000

At least $400,000, but less than $500,000

At least $500,000, but less than $1 million

At least $1 million, but less than $2 million
At least $2 million, but less than $4 million
At least $4 million, but less than $7 million

$7 million or more

10% of that bid or $9,000.

9% of that bid, or $16,000.
8% of that bid, or $21,000.
7% of that bid, or $24,000.
6% of that bid, or $25,000.

5% of that bid, or $40,000

4% of that bid, or $60,000.
3% of that bid, or $80,000.
2% of that bid, or $105,000.

11/2% of the lowest responsive bid, with no dollar
imit.

Pt. 146



(ii) If no responsive bid by a section 3 busi-
ness concern meets the requirements of para-
graph (2)(i) of this section, the contract shall
be awarded to a responsible bidder with the
lowest responsive bid.

Procurement  under  the  competitive
proposals method of procurement
(Request for Proposals (R)?P)). (1) For
contracts and sub- contracts awarded
under the competitive proposals method
of procurement (24 CFR 85.36(d)(3)).
a Request for Proposals (RFP) shall
identi%y all evaluation factors (and their
relative importance) to be used to rate
proposals.

(ii) One of the evaluation factors shall ad-
dress both the preference for section 3
business concerns and the acceptability of the
strategy for meeting the greatest extent
feasible requirement (section 3 strategy), as
dis- closed in proposals submitted by all
business concerns (section 3 and non-section
3 business concerns). This factor shall
provide for a range of 15 to 25 percent of
the total number of available points to be set
aside for the evaluation of these two
components.

(iii) The component of this evaluation fac-
tor designed to address the preference for
section 3 business concerns must establish a
preference for these business concerns in the
order of priority ranking as described in 24
CFR 135.36.

(iv) With respect to the second component
(the acceptability of the section 3 strategy),
the RFP shall require the disclosure of the
contractor’s section 3 strategy to comply
with the section 3 training and employment
preference, or contracting preference, or both,
if applicable. A determination of the
contractor’s responsibility will include the
submission of an acceptable section 3 strat-
egy. The contract award shall be made to the
responsible firm (either section 3 or non-sec-
tion 3 business concern) whose proposal is
determined most advantageous, considering

price and all other factors specified in the
P
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FEDERAL LABOR STANDARDS PROVISIONS (HUD-4010)

Federal Labor Standards Provisions

U.S. Department of Housing
and Urban Development
Office of Labor Relations

Applicability

The Project or Program 1o which the construction work
covered by this conlract pertains Is being essisted by the
United States of America and the following Federal Labor
Standards Provisions ere included in this Contract
pursuant to the provisions applicable 1o such Federal
assislance.

A. 1. (i) Minimum Wages. All laborers and mechanics
employed or working upon the sile of the work. will be paid
unconditionelly and not less often than once a week, and
withoul subsequent deduclion of rebate on any account
(except such payroll deductions as are permitted by
regulations issued by the Secrelary of Labor under (he
Copeland Act (29 CFR Part 3), the full amount of wages
and bona fide fringe benefits (or cash equivalents thereof)
due at tlime of paymenl computed at rales not less than
those conlained in the wage determination of the
Secrelary of Labor which is attached hereto and mede &
parl hereof, regardiess of any contraclual relationship
which may be slleged lo exis{ between the contractor and
such laborers and mechani¢s. Ceontributions made or
costs reasonably anticipated for bona fide fringe benefils
under Seclien I(b)(2) of the Davis-Bacon Acl on behall of
laborers or mechanics are considered wages paid to such
laborers or mechanles, subject to the provisions of 28 CFR
5.5(a)(1)(lv); slse, regular contributions meda or cosis
incurred for more than a weekly period (but nol less often
than querlerly) under plens, funds, or pregrams, which
cover the particular weekly period, are deemed lo be
constructively made or Incurred during such weekly period,

Such laborers and mechanics shall be paid the appropriate
wage rale and fringe benefits on the ‘wage determination
for the classitication of work actually performed, without
regard to skill, except as provided in 29 CFR 5.5(s)(4).
Laborers or mechanics performing work In more than one
classification may be compensated at the rale specified for
each classification for the time actually worked therein:
Provided, Thal the employer's payroll records accurately
sel forth the lime spenl (n each classification in whioh
work is performed. The wage determinalion (including any
additional classificalion and wage rates conformed under
29 CFR 5.5(a)1)(li} and the Davis-Becon posler (WH-
1321) shall be posted al all limes by the contractor and Its
subconiractors sl the site of the work in a prominent and
accessible, place where it can be easlly seen by lhe
workers.

(I} (a) Any class of laborers or mechanics which is not
listed in the wage delermination and which is to be
employed under the contract shall be classified in
conlormance with the wage determination. HUD shall
approve an additional classification and wage rale and
fringe benefils therefor only when the following crileria
have been met:

(1) The work to be performed by lhe classification
requested Is not performed by e classlfication in the wage
determination; and

(2) The clessification Is utilized In the eres by the
construction Industry; and

(3) The proposed wage rate, including any bona fide
fringe benefits, bears a reesonable relationship lo lhe
wage rates conleined In the wege determinstion.

(b) Ifthe contractor and the [aborers and mechanics to be
employed in the classificalion (if known), or their
representatives, and HUD or its designee agree on ihe
clessification and wage rate (including the amount
designeted for fringe benefits where appropriate), a report
of the action laken shall be seni by HUD or its designee lo
the Adminisirator of the Wage sand Hour Divisjon,
Employment Standards Adminlsiration, U.S. Department of
Labor, Washington, D.C. 20210. The Administrator, or &n
aulhorized representatlve, will approve, modily, or
disapprove every sdditional classification action within 30
days of receipl and so advise HUD or its designee or will
notify HUD or its designee within the 20-day period that
additional time |s necessary. (Approved by lhe Office of
Management and Budget under OMB control number 1215-
0140.)

(¢) In the event the contracter, the laborers or mechenies
16 be employed in the classification or their
representatives, and HUD or ils designee do not mgree on
the proposed classification and wege rate (including Lhe
amount designated for fringe benefits, where appropriate),
HUD or its designee shall refer the questions, including
the views of all Interesled parties and the recommendation
of HUD or its designee, lo the Adminisirator for
determination, The Administrator, or an authorized
representative, will issue a determination within 30 days of
receipt and so sdvise HUD or ils designee or will notify
HUD or its designee within the 30-day period that
sddilionel time is necessary. {Approved by the Office of
Management and Budget under OMB Conirol Number
1215-0140.)

{d) The wage rale ({including fringe benefils where
appropriale) determined pursuant Lo subparagraphs
(1)(1(b) er (c) of this paragraph, shell be paid to all
workers performing work in the classification under this
contract from the first day on which work is performed In
the classification.

{1il) Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechenics includes a
fringe benefit which is nol expressed as an hourly raie, the
conlracler shall either pay the benefit as stated In lhe
wage determination or shsll pay another bons fide fringe
benefit or sn hourly cash equivalent thereof.

{Iv) If the contractor does not make paymenis lo a trustee
or other third person, the contraclor mey consider as part

Previous editions are obsolete
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of the wages of any laborer or mechanic the amount of any
costs reasonably anticipated in providing bena fide fringe
benafits under 8 plan or program, Provided, That the
Secretary of Labor has found, upon the writlen request of
the contractor, that the applicable standards of the Davis-
Bacon Act heve been met, The Secretary of Labor may
require the conlractor Lo set aside in @ separate account
gssels for the meeting of obligations under the plan or
program. (Approved by lhe Office of Management and
Budget under OMB Control Number 1215-0140.)

2. Withholding. HUD or its designee shall upon its own
getion  or upon  written requésl of an autherized
representative of the Department of Laber withhold ar
cause lo be wilhheld from the conlractor under this
conlract or any cther Federsl contraet with the same prime
contractor, or any .olher Federally-assisted contract
subject te Davis-Bacon prevalling wage requirements,
which is held by the same prime contraclor so much of the
accrued payments or advances as may be considered
necessary lo pay laborers and mechanics, including
apprentices, trainees and helpers, employed by the
conlraclor or any subcontracler the full amount of weges
required by the contract In the event of failure to pay any
laborer or mechanic, Including any apprentice, trainee or
helper, employed or working on the site of the work, all or
part of the wages required by the contract, HUD or Its
designea may;, after written nolice 1o the contractor,
sponsor, applicant, or owner, teke such sction as may be
necessary ‘to cause lhe suspension of any further
peyment, advence, or gusrénlee of funds until such
violatiens have ceased. HUD or ils designee may, after
written notice to the contraclor, disburse such amounts
withheld for and on sccount of the contraclor or
subconiractor lo the respective employees to whom they
are dus. The Comptroller General shall make such
disbursements in the case of direct Davis-Bacon Acl
contracts.

3. (i) Payrolls and basic records. Payrolls and basic
records relating therete shell be maintained by the
coniractor during the course of lhe work preserved for a
period of three years thereafter for all leborers and
mechahlcs working at the site of the work, Such records
shall conlain lhe name, address, and social securily
number of each such worker, his or her correct
elassification, hourly rales of wages pald (Including retes
of contributions or costs anticipated for bona fide fringe
benefits or cash equivalents lhéreo‘f.pf the types deseribed
in Section I(b)(2)(B) of the Davis-bacon Acl), daily and
weekly number of hours worked, deductions made and
actual wages pald. Whenever the Secretary of Labor has
found under 29 CER 5.5 (a){1)(iv) that the wages of any
laborér or mechanic include the amount of any cosls
reasonably anticipeted in providing benefits under 8 p!,a'n
or program described In Section I(b)(2)(B) of the. Davis-
Bacon Act, the contractor shall meintain records which
show that the commilment lo provide such benefits is
enforceable, thet Lhe plen or program is finencially
responsible, and that the plan or program has been

communicated in writing o the laborers or mechanics
affected, and records which show the oosts nnllclpated or
the ectusl cost incurred in providing such benefits.
Conlractors: empleying e&pprentices or trainees under
approved programs shell mainlain written evidence of the
registration of apprenuceshlp programs and certification of
trainee programs, fhe reglsiration of the apprentices and
\rainees, and the rstios snd wage retes prescribed in the
applicale programs. (Approved by the Office of
Management and Budget under OMWB Control Humbers
1215-0140 and 1215- 0017.)
(I} (a) The contractor shall submit weekly for each week
in which any contract work is performed a copy of all
payrolls to HUD or its desngnee if the agency is s parly to
the contract, but if the agency Is not such e party. the
contractor will submit the payrolis to the applicant
sponsor, or cwner, &s the case may be, for fransmission to
HUD or il's designee, The payrolis submitted shall set out
sccurslely and completely all of the lnformanon required
lo be maintained under 29 CFR 5. 5(a)(3)(i) except that full
soclal security numbers and home addresses shall not be.
included on weekly lransmittals. Instead lie payrolls shall
only need to include an Individuelly identifying number for
each employee (€.0,, Lhe last four digits of the ernp|oyee H
social security number). The required weekly payroll
information may be submitted In any form desired.:
Optional Form WH-347 is avsileble for this purpose from
the Wage -and Houfp Divislon Web site  al
hlip:/fwww.dol. gov/eumhd/fcrmsﬂuha-l?ln:tr Hlm or ils
successor slte, The prime contrector Is responsible for
the submission of coples of payruus by all subcontractors.
Gontractors and subcontractors shall mainlain the full
social security number and current address of each
covered worker, and shall provide them upen. request Lo’
HUD or its designee if the agency is a party to the
contract, but if the agency Is not such a party, lhe
contraclor will submit the payrolils lo the applicant
sponsor, or owner, as the case may be, for lransrnisslon to
HUD or its designee, the contractor, or the Wage and Hour
Division of the Departmenl of Labor for purposes of an
investigation or audit of compllance with prevailing wage
requirements, 1L is nol 8 viclalion of this subparagraph for
8 prime contraclor {o require & subcontractor o provide
addresses and Social securlty numbers to the prime
contractor for its own records, without weekly submission
lo HUD or its designee, (Approved by the Office of
Mensgement and Budgel under OMB Control Number
1215-0149.)
(b} Each peayrall submitted shall be accompanied by a.
“Stalement of Compliance,” signed by the contractor or
subcontractor or his or her: igenl who pays or supervises
the payment of lhe persons employed under the contract

-and shall cerlify the following:

(1) That the peyroll for the payroll period contalns the
information required to be provided ‘under 28 CFR 55
(a)(!)(il) the appropriate information is being maintained
under 29 CFR 5.5(s)(3)(I), and that such information Is
correct and complete:
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{2) Thal each laborer or mechanic (including each helper.
spprentice, and treinee) employed on the contrect during
the payroll period hes been psid the full weekly wages
esrned, without rebate, either directly o indirectly, end
that no deductions have been made either direclly or
indirectly from the full weges earned, olher then
permissible deduclions as setl forth in 29 CFR Parl 3;

(3) That each laborer or mechanic has been paid not less
than the appliceble wage rates and fringe benefits or cash
equivelents for the classification of work performed, as
specified in the applicable wage determination
incorporated Into the contract.

{¢) The weekly submission of a properly execuled
certificalion set forth on the reverse side of Optional Form
WH-347 shall salisfy the requirement for submission of the
“Stalement of Compliance® required by subparagraph
A3 (if)(b).

(d) The falsification of eny of the ebove certifications may
subject the contraclor or subcontractor te civil or criminal
prosecution under Section 1001 of Title 18 and Seclion
231 of Title 31 of the United States Code.

(I} The contrector or subeoniracior shall meke the
records required under subparagraph A.3.(1) available for
inspection, copying, or Llranscription by zulhorized
representalives of HUD or Its designee or the Department
of Labor. and shall permil such representalives to
interview employees during working hours on the lob. If
the contractor or subcontraclor fails to submif the required
records or te make Lhem available, HUD or Its designee
may, afler wrilten nolice to the conlractor, sponsor,
applicant or ewner, take such actlon as may be necessary
to cause the suspension of eny further payment, sdvance,
or guarantee of funds. Furlhermore, failure to submit the
required records upon request or to make such records
available may be grounds for debarment action pursuani to
29 CFR 5.12,

4, Apprentlces and Tralnees.

(I) Apprentices. Apprentices will be permitled to work at
less than the predetermined rate for the work Lhey
performed when lhey are émployed pursuant lo and
individually regislered In a bona fide apprenticeship
program registered with the U.S. Depertment of Labor,
Employmenl and Training Adminisiration, Office of
Apprenticeshlp Training. Employer and Labor Services, or
with a State Apprenticeship Agency recognized by the
Office, or If a person is employed in his or her first 90
deys of probationary employment as &n spprentice in such
an appreniiceship program. who s nol Individually
registered In the program, but who has been certified by
the Office of Apprenticeship Training, Employer and Laber
Services or @ State Apprenticeship Agency (where
sppropriate) to be eligible for probationary employmeni as
sn aspprentice. The allowable ratio of apprentices to
journeymen on the job site in sny creft classification shall
nof be greater than the ratio permitied 1o the contraclor as
lo the entire work force under the registered program, Any
worker lisied on a peyroll al an epprentice wage rate, who

Is not regislered or olherwise employed as slated above,
shall be paid not less than the applicable wege rate on the
wage delerminstion for the classificalion of work sclually
performed. In additlon, any apprentice performing work on
the job site in excess of the ralio permitted under the
registered progrem shell be peld not |ess than the
applicable wsge rate on Lthe wage determination for the
work actuelly performed. Where a contractor is performing
construction on a project In a [ocality other than that in
which its program Is registered, the ratios and wage rales
(expressed in percentages of the journeyman's hourly
rate) specified in Lhe conlractor's or subcontractor's
registered program shall be observed. Every apprentice
must be paid at nol less than the rate specified in the
registered program for Lhe apprentice’s level of progress,
expressed as e percentage of the journeymen hourly rate
specified In the applicable wage determination.
Apprentices shall be peid fringe benefils In accordance
with the provisions of the apprenticeshlp program. 11 the
apprenticeship program does not specify fringe benefits,
apprentices must be pzaid the full amount of fringe benefits
listed on the wege determination for the epplicable
clessification. If the Administretor determines thal a
different practice prevails for the epplicable spprentice
classification, fringes shall be paid in sccordance with that
determination. In the event the Office of Apprenticeship
Training. Employer and Labor Services. or a State
Apprenticeship  Agency recognized by the Office,
withdraws approval of en apprenticeship program, the
contractor will no longer be permilted to utilize
apprentices at less than the applicable predetermined rate
for the work performed until an acceptable program is
approved.

() Trainees. Excep! as provided in 29 CFR 5.18,
trainees will not be permitted to work at less than the
predetermined rate for the work performed unless they are
employed pursuant ‘te end individually registered In 8
program which has received prior approval, evidenced by
formal certification by the U.S. Deparimenl of Labor,
Employment and Traliing Administration. The ratio of
trainees lo Journeymen on the Job site shall not be greater
than permitled under the plan approved by the
Employment and Treining Administration. Every trainee
must be paid at not less than the rate specified in the
approved program for the trainee's level of progress,
expressed as @ percentage of the journeyman hourly rate
specified in the applicable wage determinalion Trainees
shall be paid fringe beneflts in accordance with the
provisions of the treinee program. If the trainee program
does nol mention fringe benefils, trainees shall be paid
the full amount of fringe benefits lisited on the wage

delermination unless the Administrator of tlhe Wage and

Hour Division determines thet there is &n apprenticeship
program assoclaled with Lhe corresponding |ourneyman
wage rale on the wage delermination which provides for
less Lhan full fringe benefits for apprentices. Any
employee lisled on the payroll at 8 lrainee rate who is not
registered and participeting in a training plan approved by
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the Employment and Training Administration shall be paid
not less than the applicable wage rate on the wage
determinafion for lhe work sctuslly performed. In addition,
any trainee performing werk on the job site in excess of
the ratio permitled under the registered program shall be
peid nol less then the appliceble wege rate on the wage
delermination for the work actually performed. In the
event the Employmenl &nd Training Administration
withdraws approval of a training program, the contractor
wlll no longer be permitied to utilize lrainees at less than
the applicable predetermined rate for the work performed
until an acceplable program |s approved.

(Ill) Equal employment opportunity. The utilization of
apprentices, traineées and journeymen under 28 CFR Part 5
shell be In conformity with the equsl employment
opportunity requirements of Executive Order 11248, as
amended, and 28 CFR Parl 30.

5. Compliance with Copeland Act requirements. The
contractor shell comply with the requirements of 28 CFR
Part 3 which are incorporaled by reference in Lhis contract

6. Subcontracls. The contractor or subcontractor will
inserl in any subcontracts the clauses contained in
subparagraphs 1 through 11 In this paragraph A and such
olher clauses as HUD or ils designee may by approprizste
Instructions require. and & copy of the applicable
prevailing wage decision, and slso a cleuse requiring the
subcaontractors to include these clauses In any lawer lier
subconlracls. The prime contractor shall be responsible
for the complience by eny subconiracter or lower tier
subcontractor with all the coniract clauses In this
paragraph.

7. Conlract tarmination; debarment. A breach of the
contracl clauses in 29 CFR 5.5 may be grounds for
termination of the contract and for debarment as ]
contractor and a subcontracler as provided in 29 CFR
5.12.

8. Compliance with Davis-Bacon and Related Act Requirements.
All rullngs and interpretations of the Davis-Bacon and
Related Acts contalned In 29 CFR Parts 1, 3, and 5 are
herein incorporated by reference in this contract

9, Disputes concerning labor standards. Disputes
arising oul of the lebor slandards provisions of this
contracl shall not be subject to the general dispules
clause of ihis coniract. Such disputes shall be resolved in
accordance with the procedures of the Department of
Labor sel forth in 29 CFR Parts §. 6. end 7. Dispules
within the meaning of this clause include dispuies belween
the conlractor (or eny of Its subconlracters) and HUD er
Its designee, the U.S. Department of Laber, or the
employees or thelr representatives,

10. (I) Certification of Eligibility, By entering into this
contract the contractor certifies that nelther It (nor he or
she) nor any person or firm who has an Interest in the
contraclor's firm Is a person of firm (neligible lo be
awarded Government conlracls by virtue of Section 3(a) of
the Davis-Bacon Acl or 28 CFR 5.12(a)(1) or to be

awarded HUD contracls or participate in HUD pregrams
pursuant to 24 CFR Part 24.

(11} Mo part of this contract shall be subcontracted to any
person or firm ineligible for award of a Government
contract by virlue of Section 3{a) of the Davis-Bacon Act
or 29 GFR 5.12(2)(1) or lo be ewarded HUD conlracts or
participste in HUD programs pursuant to 24 CFR Part 24,
{Ill) The penalty for making false statements s prescribed
in the U.S, Criminal Cede, 18 U.S.C, 1001, Additionally,
U.S. Criminal Gode, Section 1 01 0. Titie 18, U.S.C..
“Federal Housing Administration transactions”, provides in
part: "Whoever, for the purpose of . . . influencing in any
way lhe action of such Adminisiralion..... mekes, utters or
publishes any slalemenl knowing the same to be false.....
shall be fined not more than $5,000 or imprisoned not
more than two years, or both,”

11. Complaints, Proceedings, or Testimony by
Employees. No laborer or mechanic to whom the wage.
salary, or other labor standards provisions of this Contract
are applicable shell be discharged or In any other manner
discriminated against by the Conlractor or any
subcontractor because such employee has filed any
complaint or instiluted or caused fo be Instituted any
proceeding or has lestified or is about lo leslify in any
proceeding under or relating to the labor standards
applicable under this Conlracl te his employer.

B, Confracl Work Hours and Safety Standards Act. The
provisions of (his paragraph B are applicable where {he amount of the
prime. contract exceeds $100.000. As used in lhis paragraph, the
terms “laborers” and “mechanics” include watehmen and guards.

(1) ©Overtlme requirements, No contractor of subcontractor
contracting for any part of lhe conlract work which may require or
involve the employment of |aborers or mechenics shall require or
permit ahy such leborer of mechanic in any workweek In which the
individual is employed on such work to work in excess of 40 hours In
such workweek unless such laborer of mechanic receives
compensaticn at a rate not less than one and one-half times the baslc
rale of pay for all hours worked In excess of 40 hours in such
workweek,

{2) Violation; labllity for unpald wages; llquidated
damages. [n the evenl of any violation of the clause sel
forth in subparagraph (1) of this paragraph, the coniracior
and any subcontraclor responsible therefor shall be liable
for the unpaid wages. In addition. such contracler and
subconlractor shall be lisble ta the United Stales (in the
case of work done under contract for the District of
Columbia or a territory, to such Dislrict or to such
territery), [or liquidated damages. Such liguidated
dameges shall be computed with respect to each Individual
laborer or mechanie, including walchmen and guards,
employed (n violation of the clause set forth in
subparagraph (1) of this paragraph, in ihe sum of $10 for each
calendar day on which such Individual was required or permitted to
work in excess of the standerd workweek of 40 hours without payment
of the overtime wages required by the cleuse set forth in sub
paragraph (1) of this paragreph.
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{3)  Withholding for unpald wages and liquidated
damages, HUD or its designee shell upon its own aclion
or upon wrillen request of en suthorized representsative of
the Department of Labor withhold or ceuse {a be withheld,
from any moneys payable on account of work performed by
the contraclor of subgcontracter under any such coniracl or
any other Federal contract with the seme prime contract,
or any other Federsily-assisted contract subject to the
Contract Work Hours and Safety Standards Act which is
held by the same prime contractor such sums as may be
delermined to be necessary to satisfy any llabllities of
such contractor or subcontractor for unpald wages and
liquidated damages as provided In the clause set forth in
subparagraph (2) of this paregraph.

4) Subcontracts. The contractor or subcontractor shell
insert in any subcontracts the clauses set forth in
subparagraph (1) through (4) of this paragraph and also a
clause requiring the subconlractors 1o include fthese
ciauses In any lower lier subcontracls. The prime
conlractor shall be responsible for compliance by any
subconitaclor or lower tier subcontracior with the clauses
set forth In subparagraphs (1) through (4) of this
peragraph,

C. Health and Safety. The provisions of this pearagraph C are
applicable where lhe amoun! of the prime coniract exceeds $100,000.

{1) No laborer or mechanic shall be required to work in
surroundings or under working condilions which ara
unsanitary, hazardous, or dangerous 1o his heslth end
safely as determined under con sltruction satety and hesith
standards promulgated by the Secretary of Labor by
regulation

(2) The Contractor shell comply with all regulstions
|ssued by the Secrelary of Labor pursuanl to Title 29 Part
1926 and fallure to comply may result in Imposition of
sanctions pursuant lo the Contract Work Hours and Saflely
Standards Act. (Public Law 91-54, 83 Stat 96). 40 USC
3701 et seq.

(3) The contractor shall Include the provisions of this
paragraph in svery subcontracl se that such provisions will
be binding on each subcontractor. The contractor shell
take such sction with respect to any subcontractor as the
Secretary of Housing and Urban Developmenl or lhe
Secretary of Labor shall direct as & means of enforcing
such provisions.
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This document was submilted lo the Federal Register on June 9, 2016

Billing Code: 4210-67
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

[Docket No. FR-5938-N-01]

Allocations, Common Application, Waivers, and Alternai‘;ive Requirements for Community
Development Block Grant (CDBG) Disaster Recovery Grantees under Transportation,
Housing and Urban Development, and Related Agencies Appropriations Act, 2016

(Pub. L. 114-113)
AGENCY: Office of the Assistant Secretary for Community Planning and Development, HUD.
ACTION: Notice.
SUMMARY: This notice allocates $299 million in Community Development Block Grant
disaster recovery (CDBG-DR) funds appropriated by the Transportation, Housing and Urban
Development, and Related Agencies Appropriations Act, 2016 for the purpose of assisting long-
term recovery in South Carolina and Texas. This notice describes applicable waivers and
alternative requirements, relevant statutory provisions for grants provided under this notice, the
grant award process, criteria for plan approval, and eligible disaster recovery activities, The
waivers, alternative requirements, and other provisions of this notice reflect the Department's

commitment to expediting recovery, increasing the resilience of impacted communities and

ensuring transparency in the use of Federal disaster recovery funds.

DATES: Effective Date: [Insert date 5 days from date of ‘publication in the FEDERAL

REGISTER.]

FOR FURTHER INFORMATION CONTACT: Stanley Gimont, Director, Office of Block
Grant Assistance, Department of Hogsing and Urban Development, 451 7th Street, SW, Room
7286, Washington, DC 20410, telephone number 202-708-3587. Persons with hearing or speech
impairments may access this number via TTY by calling the Federal Relay Service at 800-877-

8339. Facsimile inquiries may be sent to Mr. Gimont at 202-401-2044. (Except for the
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mortgage payments may be due but the home is inhabitable. Thus, this interim assistance will be
critical for many households facing financial hardship during this period, Grantees may use
interim housing rehabilitation payments to expedite recovery assistance to homeowners, but must
establish performance milestones for the rehabilitation that are to be met by the homeowner in
order to receive such payments. A grantec using this alternative requirement must document, in
its policies and procedures, how it will determine the amount of assistance to be provided is
necessary and reasonable.

32. Acquisition of real property; flood and other buyouts. Grantees under this notice are
able to carry out property acquisition for a variety of purposes. However, the term “buyouts” as
referenced in this notice refers to acquisition of properties located in a floodway or floodplain
that is intended to reduce risk from future flooding or the acquisition of properties in Disaster
Risk Reduction Areas as designated by the grantee. HUD is providing alternative requirements
for consistency with the application of other Federal resources co@only used for this type of
activity.

Grantees are encouraged to use buyouts strategically, as a means of acquiring contiguous
parcels of land for uses compatible with open space, recreational, natural floodplain functions,
other ecosystem restoration, or wetlands management practices. To the maximum extent
practicable, grantees should avoid circumstances in which parcels that could not be acquired
through a buyout remain alongside parcels that have been acquired through the grantee’s buyout
program,

a. Clarification of “‘Buyout’’ and ‘‘Real Property Acquisition’’ activities. Grantees that
choose to undertake a buyout program have the discretion to determine the appropriate valuation

method, including paying either pre-disaster or post-disaster fair market value (FMV). In most
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cases, a program that provides pre-disaster FMV to buyout applicants provides compensation at
an amount greater than the post-disaster FMV. When the purchase price exceeds the current
FMYV, any CDBG-DR funds in excess of the FMV are considered assistance to the seller, thus
making the seller a beneficiary of CDBG-DR ﬂésistancc. If the seller receives assistance as part
of the purchase price, this may have implications for duplication of benefits calculations or for
demonstrating national objective critcria,‘ as discussed below. However, a program that provides
post-disaster FMV to buyout applicants merely provides the actual value of the property; thus,
the seller is not considered a beneficiary of CDBG~DR assistance.

Regardless of purchase price, all buyout activities are a typc of acquisition of real
property (as permitted by section 105(a)(1) of the HCD Act} However, only acquisitions that
meet the deﬁmtwn of a “‘buyout’’ are subject to the post-acquisition land use restrictions
imposed by the applicable prior notices. The key factor in determining whether the acquisition
is a buyout is whether the intent of the purchase is to reduce risk from future flooding or to
reduce the risk from the hazard tlfat lead to the property’s Disaster Risk Reduction Area
designation. To conduct a buyout in a Disaster Risk Reduction Area, the grantee must establish

' criteria in its policies and procedures to designate the area subject to the buyout, pursuant to the
following requirements; (1) the hazard must have been caused or exacerbated by the
Presidentially declared disaster for which the grantee received its CDEG~DR allocation; (2) the
hazard must be a predictable environmental threat to the safety and well-being of program
beneficiaries, as evidenced by the best available data and science; and (3) the Disaster Risk
Reduction Area must be clearly delineated so that HUD and the public may easily determine

which properties are located within the designated area.
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The distinction between buyouts and other types of acquisitions is important, because
grantees may only redevelop an acquired property if the property is not at‘:quixcd through a
buyout program (i.e,, the purpose of acquisition was something other than risk reduction), When
acquisitions are not acquired through a buyout program, the purchase price must be consistent
with applicable uniform cost principles (and the pre-disaster FMV may not be used).

a. Buyout requirements:

(1) Any property acquired, acce_pted, or from which a structure will be removed pursuant
to the project will be dedicated and maintained in perpetuity for a use that is compatible with
open space, recreational, or floodplain and wetlands management practices.

(2) No new structure will be erected on property acquired, accepted, or from which a
structure was removed under the acquisition or relocation program other than: (a) a public
facility that is open on all sides and functionally related to a designated open space (e.g., a park,
campground, or outdoor recreation area); (b) a rest room; or {(c) a flood control structure,
provided that structure does not reduce valley storage, increase erosive velocities, or increase
flood heights on the opposite bank, upstream, or downstream and that the local floodplain
manager approves, in writing, before the commencement of the construction of the structure.

(3) After receipt of the assistance, with respect to any property acquired, accepted, or
from which a structure was removed under the acquisition or relocation program, no subsequent
application for additional disaster assistance for any purpose or to repair damage or make
improvements of any sort will be made by the recipient to any Federal entity in perpetuity.

The entity acquiring the property may lease it to adjacent property owners or other parties
for compatible uses in return for a maintenance agreement. Although Federal policy encourages

leasing rather than selling such property, the property may also be sold. In all cases, a deed
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restriction or covenant running with the property must require that the buyout property be
dedicated and maintained for compatible uses in perpetuity.

(4) Grantees have the discretion to determine an appropriate valuation method (including
the use of pre-flood value or post-flood value as a basis for property value). However, in using
CDBG-DR funds for buyouts, the grantee must uniformly apply whichever valuation method it
chooses.

(5) All buyout activities must be classified using the “buyout” activity type in the DRGR
system,

(6) Any State grantee implementing a buyout program or activity must consult with
affected UGLGs.

(7) When undertaking buyout activities, in order to demonstrate that a buyout meets the
low- and moderate-income housing national objective, grantees must meet all requirements of
the HCD Act and applicable regulatory criteria described below. Grantees are encouraged to
consult with HUD prior to undertaking a buyout program with the intent of using the LMH
national objective. Section 105(c)(3) of the HCD Act (42 U.S.C. 5305(c)(3)) provides that
““[alny assisted activity under this chapter that involves the acquisition or rehabilitation of
property to provide housing shall be considered to benefit persons of low- and moderate-income
only to the extent such housing will, upon completion, be occupied by such persons.”” In
addition, the State CDBG regulations at 24 CFR 570.483(b)(3) and entitlement CDBG
regulations at 24 CFR 570.208(a)(3) apply the LMH national objective to an eligible activity
carried out for the purpose of providing or improving permanent residential structures that, upon
completion, will be occupied by low- and moderate-income households. Therefore, a buyout

program that merely pays homeowners to leave their existing homes does not result in a low- and
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moderate-income household occupying a residential structure and, thus, cannot meet the
requirements of the LMH national objective. Buyout programs that assist low- and moderate-
income persons can be structured in one of the following ways: (a) The buyout program
combines the acquisition of properties with another direct benefit—TLow- and Moderate-Income
housing activity, such as down payment assistance—that results in occupancy and otherwise
meets the applicable LMH national objective criteria in 24 CFR part 570 (e.g., if the structure
contains more than two dwelling units, at least 51 percent of the units must be occupied by low-
and modcra_tr;—incomc households. (b) The program meets the.low— and moderate income area
benefit criteria to demonstrate national objective compliance, provided that the grantee can
document that the properties acquired through buyouts will be used in a way that benefits all of
the residents in a particular area where at least 51 percent of the residents are low- and moderate-
income persons. When using the area benefit approach, grantees must define the service area
based on the end use of the buyout properties. () The program meets the criteria for the low-
and moderate-income limited clientele national objective, including the prohibition on the use of
the limited clientele national objective when an activity’s benefits are available to all residents of
the area. A buyout program could meet the national objective criteria for the limited clientele
national objective if it restticts buyout program eligibility to exclusively low- and moderate-
income persons, and the buyout provides an actual benefit to the low- and moderate income
sellers by providing pre-disaster valuation uniformly to those who participate in the program.

c. Redevelopment of acquired properties.

(1) Properties purchased through a buyout program may not typically be redeveloped,

with a few exceptions. (see subparagraph a(2) above).
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RELOCATION ASSURANCES
Acquisitions

| certify that accurate information has been prepared and submitted in accordance
with 49 CFR Part 24, Uniform Relocation Rental Assistance and Real Property
Acquisition Policy of 1970, as amended, Final Rule and Notice. | further assure

that if applicable:

1. Staff will follow URA requirements;
2. Staff will implement requirements as they relate to our project;

And if applicable:

3. Sufficient funds have been appropriated, reserved, set aside or
otherwise committed to cover any anticipated relocation cost;

4. Families and individuals will have full opportunity to occupy comparable,
decent, safe, and sanitary housing;

5. Relocation payments will be made promptly by the borrower and to the
full extent for which tenants are eligible;

6. The project activities have been planned in a manner that will minimize
hardships to tenants;

7. All tenants will be given a reasonable period of time to move and no one
will be required to move unless a comparable replacement unit is
available or provided for;

8. Relocation assistance and advisory services will be provided in
accordance with the needs of the tenant.

Executed by COUNTY JUDGE ED EMMETT

Title: ;
Signature: W&MM - on-thig OCT 10 2m-,day
of on behalf of (Borrower) Hm{f\s Qow\'\b\j Hyod an‘\ml b]éﬁg/

for the Grant Funding for (Project Name) yn\u.n\av_\} H.D\;\S}n:\) ’Du:.\JOLd‘
St
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HCFCD AGREEMENT NO. 2018-49

C0BG-OR Quartery Progress Repon

Buyout Projects
Proect Title #of Parcels | # of Housing | Peguisition | .
roject Ti Addess 3 Ui Housing Type mpensation | Updas®
i) L T w‘“%‘“'@“t | teciied :'h‘m-_,
HCFD - Buyout - LMA Giznbumie and Cashiola Homeouner - Single Famiy | §
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. . HCFCD AGREEMENT NO. 2013-49
Presented to Commissioners Court

THE STATE OF TEXAS § 0cT 19 2017
S  Clg
APPRCVE
COUNTY OF HARRIS § Banore Vel Page

The Commissioners Court of Harris County, Texas, convened at a meeting of said
Court at the Harris County Administration Building in the City of Houston, Texas, on

0CcT 1.0 2017 . with the following members present, to-wit:
Ed Emmett County Judge
Rodney Ellis Commissioner, Precinct No. 1
Jack Morman Commissioner, Precinct No. 2
Steve Radack Commissioner, Precinct No. 3
R. Jack Cagle Commissioner, Precinct No. 4
and the following members absent, to-wit: /],DVLQ. :

constituting a quorum, when among other business, the following was transacted:

ORDER AUTHORIZING EXECUTION OF INTERLOCAL AGREEMENT
BETWEEN THE HARRIS COUNTY FLOOD CONTROL DISTRICT
AND THE CITY OF HOUSTON

Commissioner § \g%q ‘-L introdge? an order and made
a motion that the same be “adopted. Commissioner (fs

seconded the motion for adoption of the order. The motion, carrying with it the adoption
of the order, prevailed by the following vote:

Yes No  Abstain
AYES: Judge Ed Emmett
NAYS: Comm. Rodney Ellis
ABSTENTIONS: Comm. Jack Morman
Comm. Steve Radack
Comm. R. Jack Cagle
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The County Judge thereupon announced that the motion had duly and lawfully
carried and that the order had been duly and lawfully adopted. The order thus adopted
follows:

WHEREAS, the District was organized, created and authorized by the Texas
Legislature in 1937 in response to devastating floods that struck the region in 1929 and
1935 to act as a duly constituted District of the County for the purpose of aiding, assisting
and acting on behalf of the County in the performance of its governmental functions to
promote the common good and general welfare of Harris County and to provide flood

damage reduction projects that work, with appropriate regard for community and natural
values; and

WHEREAS, the City’'s Housing and Community Development Department
(‘HCDD”) has among its duties the administration of the Community Development Block
Grant Program, authorized under Title | of the Housing and Community Development Act
of 1974, as amended (“Act”), and one of the primary objectives of the programs authorized
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Prior to closing on a property, the District will

a) Initiate a pre-payment process in which the District will submit for preliminary
approval by the City a list of the property owner applicants and anticipated
project closing costs to acquire each property, which documentation shall
include, but is not limited to the following items:

1. Purchase Offers,

2. HUD Settlement Statements,

3. Copies of tax assessment records,

4. Copies of appraisals as a basis for fair market value,

5. Relocation assistance documents including, but not limited to,
housing/rental supplements, moving and incidental costs per Harris
County Relocation Assistance Regulations, and

6. Demolition documents.

b) Follow-up documentation will be provided by the District for review and final
approval by the City during the next phase of the compensation and payment
process, which shall include copies of all invoices or other documentation to
support actual payments made by the District relating to the Project.

c¢) The District and the City agree to work together, and with HUD, to ensure the
CDBG-DR15 Program covered by the Agreement is carried out and completed
in full compliance with HUD's CDBG-DR15 Program Requirements.

WHEREAS, the total budget for the Project shall not exceed $10,660,000.00;
and

WHEREAS, the Project will provide several benefits to the community, including;
relocating families to higher ground and out of harm’s way, eliminating future flood
damages and health and safety risks for owners and rescuers, reducing repetitive
subsidized flood insurance and federal disaster assistance, restoring floodplains to their
natural and beneficial function for storm water storage, creating open space with the
potential for community amenities (i.e. parks, gardens, playing fields, stormwater
detention, etc.), and eliminating the threat of flooding in the affected targeted areas; and

WHEREAS, the “Scope of Work” attached hereto as EXHIBIT B and incorporated
herein by reference, more particularly describes the Work to be performed by the District
which will be funded under this Agreement (“Work”); and

WHEREAS, the Work will be carried out in accordance with the CDBG-DR15 Flood
Event Program Standards and Requirements, including but not limited to those attached
hereto and incorporated herein under EXHIBIT D; and

WHEREAS, this federal Voluntary Property Buyout Project will reduce the number

of flood prone homes in low and moderate income areas of the City and protect the City's
investment in these communities; and
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WHEREAS, the City desires the competent performance of certain services more
fully described in this Agreement; and

WHEREAS, the City and the District have entered into this Agreement wherein the
District agrees to undertake planning, design, demolition, buyout of certain properties in
the areas identified above which were damaged in the 2015 Flood Events and relocation
of eligible households, during the term of this Agreement: and

WHEREAS, the above recitals are incorporated into this Agreement for all
purposes; and

WHEREAS, the City is acting pursuant to Chapter 373 and 374 of the Texas Local
Government Code;

NOW, THEREFORE, BE IT ORDERED BY THE COMMISSIONERS COURT OF
HARRIS COUNTY, TEXAS THAT:

Section 1: The recitals set forth in this order are true and correct.

Section 2:  County Judge Ed Emmett is hereby authorized to execute for and on
behalf of the Harris County Flood Control District, an Interlocal Agreement by and
between the Harris County Flood Control District and the City of Houston for voluntary
property buyout services to eligible property owner applicants in certain neighborhoods
of the City, including the purchase of structures in the floodplain, the demolition and/or
removal of structures, and relocation of eligible households pursuant to the Relocation
Assistance Policy, as defined in the Agreement, said Agreement being incorporated
herein by reference for all purposes as though fully set forth verbatim herein.
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